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COSMOPOLITAN CUSTOM AND INTERNATIONAL 
LAW 


So on a time walking with me along the Thames’ side at Chelsea, in talking of other 
things he said unto me, “Now, would to our Lord, son Roper, upon condition that 
three things were well established in Christendom, I were put in a sack and here pres- 
ently cast into the Thames.” “What great things be those, Sir,” quoth I, “that should 
move you so to wish?” . “In faith, son, they be these,” said he, “the first is that, 
whereas the most part of Christian princes be at mortal war, they were all at vniveranl 
peace.” Roper, Life of Sir Thomas More. 


poor the Middle Ages onwards there have been schemes with- 
out number for securing perpetual peace to the civilized world, 
from Dante’s magnificent vision of universal monarchy to the 
pleasing but unsubstantial imaginations of pacific anarchists, and 
from elaborate plans of confederation with complete executive, 
judicial and legislative powers to proposals which reject military 
compulsion altogether and allow, at most, some exercise of eco- 
nomic pressure against a contumacious member. We have also 
seen established in our own time a considerable machinery for the 
reference of national disputes to good offices or arbitration, and it 
has worked well on several occasions. The too familiar evils of 
war have been denounced with unwearied vigor, and new and 
ingenious arguments brought forward to prove that under modern 
conditions war can end in no real profit even to the successful 
party. Notwithstanding all this, we see the greater part of Europe 
involved in a war which broke out with unexampled suddenness 
and violence. All European Powers of the first rank are now bel- 
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ligerents; and the one neutral Great Power, the United States, 
has been hard put to it to steer an even course between the perils 
of intervention and the scandal of failing to protect its own citi- 
zens’ lives and goods. Thus the war is of an extent to which no 
parallel can be found except in the final coalition against Napoleon. 

Less than a fortnight elapsed between the opening and the 
closing events of the preliminary stage, the Austrian note to Serbia 
and the British declaration of war. In those fatal days all the 
known methods of averting an irreparable breach of the peace 
were tried, and all failed. An offer of a reference to The Hague 
tribunal was twice made, by the Serbian Government and by the 
Emperor of Russia, and twice ignored. The British suggestion of 
a conference found no favor at Berlin. Informal mediation and 
good offices never had a chance, and the supreme expedient of 
urgent personal messages between some of the Sovereigns concerned 
fared no better. 

We are driven to the conclusion, which indeed is not novel, that 
the means hitherto in use for preserving peace are effective only 
when the parties have already made up their minds not to fight, or 
desire to be fortified with good reasons for not fighting. Let us 
clear the ground by stating shortly what they are, and observing 
their strong and weak points. 

Arbitration, formally conducted in the manner of judicial pro- 
cedure by argument and reasoned decision, is good for the settle- 
ment of such disputes as are reducible to definite issues. Ques- 
tions of boundaries and other territorial rights, whether depending 
on the interpretation of treaties or on claims of continuous occupa- 
tion, are eminently fitted for this treatment; and, since the con- 
stitution of The Hague tribunal, it may be said that a court is pro- 
vided and always open to those who will use it. But, as matters 
stand, resort to this tribunal, or to any other which may be ar- 
ranged between the parties by treaty or otherwise, can be had only 
by consent. There is no way of compelling an independent state 
to go to arbitration, or to admit that arbitration is the right proce- 
dure in any particular case. Moreover, there are many differences 
which are not suitable for judicial arbitration by reason of the 
difficulty in framing issuable questions for the tribunal, or of the 
facts pointing not to the need for a clear decision, but on the con- 











trary to a compromise without any positive decision being the 
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more acceptable solution. More harm than good has been done, 
I venture to think, by enthusiastic advocates for arbitration who 
have not only pressed its merits beyond what they will bear, but 
in their eagerness to prescribe it as a panacea have wilfully be- 
littled the older arts of diplomacy. 

Mediation, that is, the intervention of one or more third Powers 
for the purpose of conciliation and persuasion, but without refer- 
ence of any defined question or authority to decide anything, is a 
more elastic method than arbitration, but in operation it is one 
degree weaker. For it supposes, in addition to a previous willing- 
ness to agree, that the same will continue throughout. Either party 
can break off at any time without being exposed to a charge of bad 
faith, which in the case of arbitration is not so. On the whole, me- 
diation, and the less formal equivalent known as “good offices,” 
are more useful for smoothing the way towards a settlement than 
for conducting the matter to an end. So it was when the good 
offices of the French Government were employed with complete 
success in the matter of the Dogger Bank incident of 1904. The 
“‘democratic control” extolled by some people would, in my judg- 
ment, almost certainly have led to war between Great Britain and 
Russia if it had been applied on that occasion. 

Conferences of ambassadors or special delegates have often been 
useful in effecting a settlement after war, and in confining local 
wars within their original limits. But they are seldom called to- 
gether until great mischief has already been done, and no case is 
known where a formal conference has wholly averted impending 
war. The most favorable example in our time is that of the Con- 
gress of Berlin held in 1878, which did indeed keep the peace in 
Western Europe, but achieved at best a precarious compromise in 
the real seat of danger, the Balkan peninsula. Not that compromise 
is in itself a bad thing, but when, being in its nature unanimous or 
nothing, it has to be made between several parties having divergent 
interests and ambitions, the merits of which bear no necessary pro- 
portion to the force they can exert, the result is less likely to be a 
genuine voice of collective reason than to be such as will give the 
least dissatisfaction to the most powerful. And that kind of com- 
promise lasts just as long as the more ambitious and the less con- 
tented parties continue to think the possible advantage of breaking 
it not worth the risk. Direct negotiation, when it can be applied, 
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is obviously the best way of all in national as well as in private 
affairs. But, even more than other methods, it assumes the exist- 
ence and continuance of a genuine will to agree. Moreover, it can 
easily be misused by any Power which is really bent on war, failing 
complete satisfaction of its demands, but wants to gain time for 
military reasons. 

Such being the manifest defects of the remedies available with- 
out actual force of arms, it was no wonder that the title of the law 
of nations to be law in any 'proper sense was often disputed. Never- 
theless it appeared to many thinking men, before the outbreak of 
this war, that, if the formation of an international procedure was 
very slow, some hope of security was given by the increase of other 
deterrent motives. The very magnitude of modern armaments 
and warlike preparations, the cost of hostile operations on an 
answerable scale, and the complication of modern economic in- 
terests, all increased the risk that must be incurred by any govern- 
ment breaking the peace, and seemed to make deliberate aggres- 
sion less and less probable as time went on. . All such expectations, 
held indeed for the most part with knowledge that they were pre- 
carious, are now bitterly disappointed. 

The commonwealth of nations has relapsed into a state like that 
of medieval kingdoms at the time when private war was still a com- 
mon mode of redressing real or supposed injuries, limited in practice 
only by the attacking party’s estimate of his chances. 

Municipal law had completed its.emergence from that state in 
western Europe about the time when Grotius began to show how 
the law and usage of nations could be reduced to rules which, al- 
though not formally sanctioned, might be expected to be received 
in common opinion and tolerably well observed in practice. We 
shall not inquire in this place how far that expectation also has been 
disappointed in the present war. But it may be useful to observe 
by what steps respect for ordinary law was brought about within 
the limits of municipal jurisdictions, and to see whether in the rela- 
tions of independent states we can trace analogous tendencies. 
As regards England at any rate, it may be worth while to remember 
that down to the beginning of the eighteenth century, if not later, 
the actual coercive power at the disposal of the Government was 
far less in proportion to possible means of resistance than it is now, 
so far that one is easily tempted to call it insignificant. Neverthe- 
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less, as national governments took the place of merely personal 
lordships and overlordships, they were not only obeyed but on the 
whole better obeyed than their predecessors. Rebellions and revo- 
lutions have taken place, and in various countries at various times 
there has been an abeyance of regular government, or a series of 
abrupt transitions from one claimant of authority to another. But 
it may be observed that in the restoration of settled authority 
after any such period the new government has generally proved 
more efficient than the old. Even if it claimed less power, it was in 
fact able to exercise more. This was notably the case in the sequel 
of the French Revolution. 

Two principles appear standing out in the Common Law as it 
begins to come to its strength in the twelfth and thirteenth centu- 
ries: the stern condemnation of self-help, and the duty of every 
man to give aid in keeping the peace. Applied to the law of nations, 
those principles would go far to prevent war. It will be time to 
talk of absolute prevention when we can point to any municipal 
code or judicial system that has succeeded in abolishing homicidal 
crime and making riot impossible. We avoid a rather favorite 
word of some publicists, “unthinkable,” for it may be noted that 
when a man cries aloud that something unpleasant is unthinkable, 
his real meaning is apt to be that he is very much afraid of it. Let 
us see how far, as between nations, we have hitherto failed to satisfy 
the requirements of even medieval law. 

It is now the common learning of historical students that the 
King’s Court, in the days of Bracton and later, set its face most 
firmly against every taking of the law into a man’s own hands. 
Even the necessity of corporal self-defence was in strictness an 
excuse for the breach of the peace rather than a justification. In 
matters of property the recaptor made himself a wrong-doer though 
he might be in a position, if he came as a suitor, to show a perfectly 
good claim. His act was unlawful because it lacked the proper 
sanction of the King’s justice, and the words sine iudicio were so 
constantly associated with the word iniuste as to become all but 
indistinguishable in meaning. Possession once established had to 
be recognized as part of an existing order of things with which no 
merely private judgment could be allowed to meddle. The later 
medieval law, while it allowed a wrongfully lost possession to be 
resumed in a peaceable manner if opportunity could be found, 
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enacted statutory penalties to strengthen the prohibition of forci- 
ble entry. We are not concerned here to measure the varying de- 
grees of approximate observance conceded to the rule as the King’s 
hands were stronger or weaker, the country more or less settled. 
The recrudescence of private war at the very end of the Middle 
Ages, under such partisan pretexts as the Wars of the Roses af- 
forded, or without any pretext at all, is notorious. But nobody 
would have dared to deny the existence of the rule as a rule of law. 
So long as the law makes her continual claim in the face of passing 
outbreaks of anarchy, she stands a good chance of coming into her 
own again; and the reign of law has been practically complete for 
two centuries or more in the whole of western Europe. It is well 
to remember that, although it may not be a fact of the most com- 
pelling kind, the existence of an admitted positive rule is as much a 
fact as anything else, and cannot safely be neglected; as is shown 
by the anxiety of aggressors, however powerful, to make out that 
some kind of rule is on their side. 

If, therefore, we could find any similar rule in the custom of 
nations, anything like a collective reprobation of self-redress by 
arms without proved failure of peaceable means, we might be con- 
tent to believe that there is, or was before the present catastrophe, 
a movement on right and promising lines towards the hardening 
of a vague moral sense into more or less effective legality. But so 
far all who have set their faces in this direction have been confronted 
with an extremely stubborn obstacle. This obstacle is the doctrine 
of indefeasible state rights, now grown to a dogma from which some 
publicists and even diplomats have not hesitated to develop ab- 
surd consequences. I do not here allude to that form of modern 
German philosophy which makes the state a kind of Absolute, 
and not only denies the individual citizen any rights against it, but 
leaves no measure of right applicable as between sovereign states, 
and does not so much as admit the natural bond of good faith. 
What I mean is the political doctrine which asserts that any dele- 
gation of real authority outside the state’s own jurisdiction is a 
derogation from its independence. That doctrine has been asserted 
with disastrous effect at The Hague Conferences, not only by Ger- 
many but by the delegates of some South American states who 
thought it, seemingly, a good way of advertising their claim to 
stand on an equal footing with any European Power. This con- 
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fusion of equality before public law with having an equal voice 
for all purposes appears to me no more reasonable than if the smaller 
shareholders in a company should demand not only an equal right 
to be heard but equal voting power for every shareholder even if 
he had only one share. Manifestly no business corporation could 
work on such terms; and until princes and rulers take up the preser- 
vation of peace among nations as a matter of real business and not 
of pious wishes expressed by non-committal ‘resolutions, they will 
not get the business done. The most ingeniously framed interna- 
tional tribunal will not serve so long as the submission of disputes 
to its award is merely voluntary; and as regards the commonwealth 
of nations arbitration treaties whose obligation is confined to the 
particular contracting parties are merely private arrangements. 
It seemed possible some years ago that a network of treaties framed 
on a substantially uniform plan might embrace all the civilized 
nations and create a custom of referring ‘disputes to arbitration or 
conference which would become a recognized part of public law. 
But now the obligation of treaties itself is in jeopardy, and is 
openly treated by the military school of pubiicists as being no 
stronger than that kind of promise which, as a Roman jurist said, 
“ex voluntate promitientis statum capit.” So far are we, at 
present, from any general or settled opinion that states no more than 
citizens within a state should take on themselves to be sole judges 
in their own cause. All forms and methods of pacific adjustment 
are still subject to dangerous exceptions. We have made treaties 
and renewed them, to be catalogued with innocent exultation by 
the secretaries of peace and arbitration societies; it costs nothing 
to yearn for perpetual peace with Siam or Ecuador. We have 
established a court, accepted the gift of a palace to house it in, and 
appointed learned and discreet persons of divers nations as a judi- 
cial rota, who have even decided cases of considerable importance; 
but all this under the reservation — unless we really want to fight. 
After the present war we must break down that reservation, or 
relapse into the state of armed mutual suspicion, or buy peace by 
submitting to the virtual dictation of a triumphant military Power 
which openly declares its will to be above law. 

Now one of these alternatives is repugnant to the nature of free 
and civilized men and shown by the history of the last two centuries 
to be chimerical; at least most people west of the Rhine, east of 
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the Vistula, and south of the Alps think so. The collective efforts 
of Europe towards rational policy have been halting enough, but 
as to one thing there has been general agreement, namely, that an 
overbearing supremacy of any one Power is not to be tolerated, and 
that war undertaken to frustrate that kind of dynastic or national 
ambition is just. 

According to Professor Ostwald of Leipzig, Germany wants to 
organize Europe.’ As that learned person is a chemist and not a 
historian, he may not be aware that Europe has already thrice 
refused to be organized at the bidding of any one dictator. 

When Philip II of Spain sought a crown of universal dominion 
as the temporal reward of his zeal for the counter-Reformation, he 
failed even without being opposed by a formal coalition. A cen- 
tury later Louis XIV claimed to be the arbiter of Europe, and 
Europe turned upon him in such sort that the best informed French- 
men accepted the Treaty of Utrecht as a providential deliverance 
from utter ruin impending on his kingdom. Another century 
passed, and a greater captain than any who had faced Eugene and 
Marlborough commanded, for a time, triumphs beyond any of 
Louis XIV’s aspirations. After ten years of predominance he was 
cast down with a yet heavier fall. All these mighty men fell: 
“graviter magni magno cecidere ibi casu.”’ Shall any stand where 
they could not stand? Can the Hohenzollerns overcome Europe’s 
fourth refusal? The answer to that question, a century after Napo- 
leon’s final defeat, will be plain before long. Our point here, how- 
ever, is only to call to mind that underlying all these dramatic 
failures is a constant principle, not so much a rule as a collective 
instinct of national self-preservation; working, hitherto, clumsily 
and with many drawbacks, but still discernible in the background 





1 So too August Julius Langbehn as reported in the Times Literary Supplement, 
Sept. 9, 1915: Germany “by its very position must either dominate the political 
life of Europe or be dominated.” 

We have our Chauvinists in Great Britain, but I have not heard of any of them 
going so far as this, nor of any country other than Germany where the swagger of a 
common bully is uttered and received in sober earnest by learned and official persons. 
The heterogeneous composition of the British Empire is ‘perhaps of itself a sufficient 
security against the dream (if any one should ever dream it) of organizing the world 
on any British pattern. Our Dominions have made their own constitutions, and made 
them each in its own way. Whenever India makes hers, which will hardly be in my 
time, it must be in an Indian and not a merely second-hand European way if it is not 
to be a failure. 
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of all schemes and combinations, and always perilous to those who 
neglect it. This principle is compendiously named the Balance of 
Power. Vituperation and ridicule have been showered on it by 
superficial politicians, foolishly taking it for a cause of the evil for 
which it was an imperfect remedy. Call it what you will, maxim, 
rule of policy, or mere tendency, it is rooted in the human nature of 
men who will not renounce the liberty of living in the fashion of 
their own countries. If statesmen are to be censured herein, it is 
not for recognizing that fundamental right, but for failing to give 
it better effect and to be impartial in their recognition. The con- 
ception of the Balance of Power is sound enough; the problem is 
to lift it out of the region of undefined and unordered usage and to 
clothe it with assured sanction in the future commonwealth of 
nations. It must also be protected from being made to serve as a 
stalking-horse for restless ambition and dynastic jealousy: such 
abuse is not unknown in modern history. Being really in the nature 
of homage from vice to virtue, this does not justify, though it partly 
explains, the denunciation of the principle itself by well-meaning ad- 
vocates of lax and shallow liberalism, who must now be surprised 
to find themselves on the side of the anarchist military school. 
So did the English ultra-royalists after the Restoration find them- 
selves, as to the fundamentals of secular polity, in the same boat 
with Hobbes, whose ecclesiastical doctrine they abhorred. 
Besides the various accidents to which the want of defined au- 
thority must expose the Balance of Power doctrine, it suffers from 
a graver inherent defect. It becomes operative only when the mis- 
chief has already reached an acute stage and the time for milder 
remedies is past. Rulers who aim at domineering over their neigh- 
bors do not begin by talking about it even in their own official 
counsels. One quarrel at a time, and with the weaker adversaries 
first, is the modern way.? More or less plausible reasons are seldom 
wanting; and, though the weaker state thus attacked will appeal 
for help in any quarter that seems at all promising, few cases are 
so simple that the grounds of such an appeal will evidently carry 
conviction if judged on the particular merits. There is no admitted 
duty to come to the aid of the weaker, nothing equivalent to the 
legal force of the medieval.hue and cry. Nevertheless traces of a 





2 Not that it is always politic. Certainly Polyphemus made the worst mistake of 
his life when he left Odysseus to be eaten last. But why be a cannibal at all? 
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wholesome usage, which seemed about to become a true custom of 
nations, were noted by an acute student of affairs half a century 
ago. W. A. Kinglake, the historian of the Crimean War, went so 
far as to speak of a ‘“‘Supreme law or usage which forms the safe- 
guard of Europe” in a chapter which, so far as I know, has been 
wholly neglected by professed writers on the law of nations.’ He 
suggests that “perhaps under a system ideally framed for the safety 
of nations and for the peace of the world a wrong done to one state 
would be instantly treated as a wrong done to all,” but regrets that 
“in the actual state of the world there is no such bond between 
nations.” Nevertheless there is not complete impunity for ag- 
gressors. Under certain conditions interference is possible and may 
even be called usual. When wrong is done to any state, when it is 
attended with consequences injurious to any of the Great Powers, 
and when that Power is in a position to exert its force with a fair 
prospect of success, then Europe is “accustomed to expect” that 
the Great Power so affected will either take arms or labor for an 
effective combination of neutral states. Kinglake proceeds to 
point the moral from the history of the Napoleonic wars, instanc- 
ing the disastrous failure of Prussia to fulfil this expectation in 1805. 
His immediate object was to lead up to the contention that the 
Crimean War might and ought to have been prevented by a more 
firm and patient European diplomacy, had the Powers interested 
only taken a course of combined action betimes and adhered to it: 
a contention now of diminished interest, though I believe Kinglake’s 
opinion is pretty generally accepted. It is too manifest that, so 
far as the recognition or efficacy of any such usage is concerned, 
whatever change has taken place since he wrote has been for the 
worse. 

In the generation preceding the War of 1914 we lived under a 
roughly approximate and, as it has proved, unstable equilibrium 
formed by groups of Powers — a constitution, if one may so call it, 
with two opposing parties and no government. The smaller states 
were for the most part either nominally protected by express trea- 
ties or attached to one or the other group by some such ties (not 
necessarily or exclusively of a material kind) as made it that group’s 
interest to protect them at need; and it was commonly supposed 





3 INVASION OF THE CRIMEA, vol. 1, ch. 2. 
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that they might thus count on a tolerable degree of security. But 
the Swiss made up their mind long ago to take no risk by putting 
their trust in either princes or treaties, and the event has shown 
that they were well advised. There was nothing in the nature of 
this rough equilibrium, nor in any of the international conventions 
made for various purposes, useful as these were in their sphere, to 
prevent indefinite increase of armaments under the stress of mutual 
fear and jealousy. Those passions were fruitful, and waxed stronger 
from year to year on the noxious growth of their own fruit. Cer- 
tain well-meaning publicists darkened counsel and committed 
themselves to denying manifest facts by maintaining that such 
fears had no foundation at all. Events have sufficiently rebuked 
them, but it is not material to attempt any nice measure of their 
delusion. The mischief, at any rate, was there and obvious. A 
remedy was hardly less obvious, but obvious remedies are not 
always easy to put in practice. Overgrown armaments, it was said, 
might be checked by a general convention, if not for an actual pro- 
portional reduction, yet for arresting the process of growth; or if 
this was too cumbrous and complicated, much could still be done 
if one or two leading Powers in each group could come to an under- 
standing and begin to set an example. It was no mere affair of dis- 
cussion among publicists or in semi-official utterances. Limitation 
of armaments was the object aimed at, in the first instance, by the 
Emperor of Russia in convening the first Peace Conference held at 
The Hague in 1899. And yet nothing came of a proposal on the 
face of it so reasonable. All men, or almost all, spoke well of it in 
principle, but none were found to venture on a first step in execution. 
Great Britain alone among the European Powers was prepared to 
give any substantial support. Germany flatly refused to consider 
the subject at all at the Second Peace Conference of 1907. It must 
be admitted that effectual discussion would have called for disclos- 
ure of matters which could not well be put on the table of a cosmo- 
politan conference; but it is not so clear that, given a general will 
to reach a practical conclusion, the technical problems could not 
have been entrusted to a select and secret committee which would 
have reported results without entering on the details of its reasons. 
Official or demi-official proposals, of a less ambitious kind and con- 
fined to naval armament, were publicly made at later dates by the 
British to the German Government; but Germany, for whatever 
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reason, did not see the way to fall in with them to any considerable 
extent. The negotiations of 1912, now laid open to the world, did 
not in terms make any provision about armaments; they rather 
aimed at avoiding the technical difficulties by making war between 
the contracting Powers so unlikely that armaments might be safely 
reduced, or not further developed. It would take us too far to 
dwell on them here. But it may be observed that a treaty of con- 
ditional neutrality with no means of interpreting the conditions in 
case the parties differ, or a promise of “‘benevolent neutrality” in 
certain events, a term unknown or at least undefined in the law of 
nations, is not exactly the most hopeful instrument of peace one 
could desire. 

For the sake of completeness it is well to mention one more con- 
ceivable check to military ambition which has been invoked by 
lovers of peace any time the last thousand years: the authority of 
the Church, or rather, since the Reformation, the influence of the 
many churches and congregations*of modern Christendom. It is 
notorious that religious motives have never been effectual on a 
large scale to restrain war even between states professing exactly 
the same religion, to say nothing of the specially ferocious wars of 
which theological and ecclesiastical controversies were the cause or 
pretext. Between the Reformation and the French Revolution the 
Most Catholic King of Spain, the Most Christian King of France, 
the Holy Roman Empire, and the Holy See itself in respect of its 
temporal possessions, were repeatedly at strife among themselves, 
one or more of them being as often as not in alliance with Protestant 
rulers against fellow Catholics. The ultimate historical reason lies 
far back and is plain enough. Christianity in its primitive form 
was the rule of a religious order which left secular government, war, 
peace, and politics altogether outside, and obeyed the temporal 
power without question in everything short of acknowledging its 
false gods. There is no knowing what a free and independent Chris- 
tian Church might have done. But the conversion of Constantine, 
as it came about, entangled the Church in the existing system of the 
Roman Empire, committed it, after a brief glimpse of universal 
toleration, to persecution of dissidents, and made it impossible for 
officialized Christianity to take up any firm position against mili- 
tarism. The voice of the Society of Friends may be not far from 
the mind of the really primitive Church, but it is a voice crying in 
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the wilderness. At the beginning of the official elementary manual 
of Christianized Roman law, the Institutes of the orthodox Em- 
peror Justinian, war and slavery are alike recognized as lamentable 
but unavoidable evils which must be tolerated in the actual con- 
dition of human society. If all men were virtuous and reasonable 
there would be no crime and no war. Justinian knew that as well 
as any modern pacifist. 

The sum of the matter is that good intentions have been mani- 
fested in various ways, and with partial good effects, but that in 
the field of the larger European ambitions and rivalries they have 
been baffled for want of appropriate or adequate organs. Thomas 
Hobbes said: ‘“‘Covenants without the sword are but words, and 
of no strength to secure a man at all.” But we have not as yet even 
covenants that are sufficient on the face of them to cover such a 
case as that of the War of 1914. Every commonwealth has its own 
internal peace, and breach of that peace is a substantive offence. 
Private force is indeed excused or justified on certain occasions, but 
the law and not the party must judge whether there was real and 
sufficient occasion. The commonwealth of nations must have its 
own peace too, a peace established with justice and judgment and 
with means of enforcing the far-reaching rule “‘iniuste quia sine 
iudicio.” Otherwise we must despair of having any real common- 
wealth of nations at all. We have now had our lesson that nothing 
short of this will serve. Another word of Hobbes is to the purpose: 
‘“‘a common power to keep them in awe.” Such a power has to be 
devised, as being no less proper and necessary for nations than for 
natural persons. Not that states are, in one sense, any less natural 
than individuals; for they are certainly in a state of nature with 
regard to one another at present, whether individuals ever were so 
or not. There is no novelty whatever about the ends to be sought, 
and the principal aim of the foregoing survey has been to enforce 
this elementary truth. Nor is there any doubt as to their impor- 
tance, except in the philosophy of the militarist school who would 
throw back the society of nations not only to a pre-Grotian but toa 
prehistoric stage. But we must proceed warily. A real federation 
of the sovereign states which have been parties to the Postal Union, 
the Conventions of The Hague, and so forth, is at best a counsel of 
perfection too remote to be considered with any profit. Even if 
we could suppose the Powers consenting to establish a federal ex- 
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ecutive machine independent of any component state, the difficul- 
ties, first of making it strong enough to be effective, and then of 
securing a really impartial command, would be enormous. Europe 
might become a polyglot federal commonwealth like Switzerland 
if we were threatened with an invasion from Mars. We must look 
in the direction of a quasi-federal alliance, a league of peace and 
international jurisdiction guaranteed by the joint and several force 
of all the allies. It is not necessary, though desirable, that such a 
league should include all the considerable civilized Powers. The 
league, as regards all states outside it, would have to be a defen- 
sive alliance; and this would be a drawback so far as the allies were 
compelled to remain in the position of the strong man armed. But 
the refusal of one or two Powers ‘ to come in, even if they were great 
ones, would by no means be fatal to the scheme. In any case the 
league would warrant its members against attacks from without; 
the amount of standing expense and preparation to be undertaken 
for that purpose is a matter of degree. The members would on the 
other hand be strictly forbidden to commit hostile acts against one 
another, and bound to be assisting to the common authority both 
against external aggression and against any recalcitrant member. 
Need I repeat that in the broad lines of such a plan there is noth- 
ing unknown or unfamiliar to publicists? Readers of the HARVARD 
Law REVIEW, at any rate, are not likely to want any such reminder. 
Many projects intended to carry out these ideas are in existence. 
A large proportion of them, unhappily, are on the face of them un- 
satisfactory. They commit themselves to overmuch detail and lose 
themselves in anticipating imaginary friction while they neglect 
substantial difficulties; or they treat sovereign states as if they 
were litigants before an assize court, and expect them to take over 
a servile imitation of municipal justice with all its formalities and 
other imperfections; or they are framed by speculative writers who 
have no experience in the conduct even of ordinary business. This 
last fault, perhaps, is the commonest; but the real knot of the prob- 
lem is in the framing of a judicial system which shall not be merely 





4 Or possibly one leading discontented Power, and satellites formed out of the more 
kindred fractions of an ally not only defeated but broken up into several states, to- 
gether with such minor states as had shared its misfortunes. It is idle, however, to 
speculate on contingencies which would make no great difference to the general 
situation. 
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forensic. Unrelieved forensic method has already broken down in 
many kinds of municipal affairs. It will not work for the settle- 
ment of trade disputes, or for many branches of local government. 
Common law pleading sought to drive the parties to an issue. The 
strict form of it which prevailed down to the middle of the nine- 
teenth century and now survives in only a few jurisdictions pur- 
sued this false logical ideal to the detriment of substantial justice. 
That is what we specially want to avoid for a group of juridically 
equal states who are anxious to submit their differences to equitable 
settlement. Peace and contentment are more important than 
logic. The more one considers this point, the more vital it appears. 
Only oiie published plan has come to my notice which handles it 
quite frankly and, in my humble opinion, effectually. This is not 
to deny the merit or, within bounds, the utility of many other con- 
tributions to so large and difficult a theme; but critical discussion 
or analysis of even a selected number would not be appropriate 
here. I may as well dismiss at this point a suggestion made in 
some quarters that seems to me wholly misconceived. Any one 
who imagines that the settlement of terms of peace between the 
belligerents in the present war can be mixed up with revision of The 
Hague Conventions, or of any other general rules in the law of 
nations, not to speak of reforms or innovations of wider scope, is 
living in a world of dreams, and the dreams of a sleeper who has 
never known anything of public business in his waking hours. 
Reconstruction of public law must come, but as a distinct under- 
taking and as of common interest to the world. 

The plan I venture to single out as eminently practical is that 
put forward by Mr. Taft in an address delivered at Cleveland, Ohio, 
in May, 1915, and published by the American Society for Judicial 
Settlement of International Disputes. It is founded on a careful 
consideration of the interstate jurisdiction and functions of the 
Supreme Court of the United States. It brings out more clearly 
than any other statement I have seen, though it is not the only one 
which takes the point,° the need of providing for such questions as 
in that court have been held not “justiciable”: questions which 





5 The distinction between “justiciable” and “non-justiciable” disputes has been 
in the air of English discussion for several months, and one scheme generally like Mr. 
Taft’s, and apparently conceived about the same time, is in print, but as it is not pub- 
lished I must say no more of it. 
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nevertheless, when they arise between independent nations, may 
well be as troublesome and dangerous as any others, though not 
capable of a strictly judicial solution. Mr. Taft’s League of Peace 
would have a judicial court for justiciable matters, with authority 
to decide whether any question referred to it is justiciable or not. 
Such authority is in fact exercised by the Supreme Court at Wash- 
ington, only in the case of a negative answer the means of federal 
justice are exhausted. For non-justiciable cases Mr. Taft would 
have a Commission of Conciliation with power to mediate and 
recommend. It would seem desirable that the two bodies should 
have at least some of their members in common, a point of detail 
on which Mr. Taft says nothing. There appears to be no reason why 
the parties should not go before the Commission of Conciliation in 
the first instance if they are so minded, or before a mixed Committee 
of Selection which might sift out the justiciable and non-justiciable 
questions in any case of unusual complexity. 

International law should be developed by means of conferences 
whose formulated results would be laid before the Governments of 
the League for a certain time, and accepted as binding if no objec- 
tion were made. This method of legislation in technical matters 
has been quite familiar for some time to English lawyers and public 
men. We live under a host of Orders in Council and departmental 
orders which have acquired statutory force by being laid before 
Parliament for a specified time and not opposed, and the system 
works quite smoothly. To an English legal mind, therefore, Mr. 
Taft’s way out of the various pitfalls of The Hague Conference 
appears as practical as it is elegant. , 

There would be no need for a direct process of execution to en- 
force the judgments of the Court or the recommendations of the 
Commission. Any attempt either to resist a decision or to gather 
its fruits by violence would be an offence against the League, to be 
met by prompt repression. Mr. Taft has not explicitly considered 
the case of a defeated party trying to evade the consequences by 
vexatious delay. That case does not seem very likely, but I sub- 
mit that it could be dealt with by commercial restraint or other 
forms of pressure which would be quite as effective as military 
coercion and free from its dangers. 

We cannot ignore the contingency of some Power of the first 
rank refusing to join a League of this kind. Any such Power 


























COSMOPOLITAN CUSTOM AND INTERNATIONAL LAW 581 


would, as I have hinted, be simply left outside, and confronted 
with such military precautions as the League judged necessary. 
This would be consistent with diplomatically correct relations, 
though not with cordial friendship. I do not believe that an atti- 
tude of dissent would be permanent, for the simple reason that 
there would be nothing to gain by it. If any Power could afford to 
stand out better than another it would be the United States, but I 
do not think any American Government would be likely to take that 
course, or American public opinion to sanction it. On the contrary, 
the United States is the one Great Power whose initiative in con- 
vening the preliminary Conference ® would be most natural, most 
free from suspicion, and most welcome. 

For the first time in history the civilized world stands in face 
of an undisguised claim, backed by enormous military power let 
loose after many years of preparation, to conduct war on the prin- 
ciple of subordinating all natural and conventional rights to mili- 
tary necessity, which means the convenience of army commanders 
judged by themselves without appeal. Such a claim asserting it- 
self in arms can be repelled, in the first instance, only by superior 
force of arms, for the claimant owns no other argument. When that 
is done, the broken and flouted law of nations must be strictly re- 
vised by a general agreement of civilized Powers, and better sanc- 
tions provided for it; and the aim of those sanctions must be not 
only to regulate warfare but to prevent wars of surprise in future. 
Let us hope that to that end such fitting measures may be ordained 
by the wisdom of the nations as will carry with them a just, effec- 
tive and universal authority. 

Frederick Pollock. 


Lonpon, ENGLAND. 





6 The existing mechanism of the Hague Peace Conferences might perhaps be util- 
ized for this purpose to some extent, but I doubt it. At all events the procedure 
would have to be radically different. I am inclined to think that the preparation of 
agenda for anything like a cosmopolitan Congress should be in the hands of a much 
smaller body. 
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MONTESQUIEU AND SOCIOLOGICAL 
JURISPRUDENCE 


[* a highly flattering letter Mr. Justice Holmes has suggested a 
criticism of my book on the sociology of law (Grundlegung der 
Soziologie des Rechts) in that he finds therein no reference to Mon- 
tesquieu. I accept the criticism, but beg that no inference may be 
drawn therefrom, since in my eagerness to explain my own views on 
the sociology of law I neglected to give a full account of the history 
of the subject. But my reverence for the author of L’Esprit des 
Lois is very great. Hence in this paper, seeking to pay due honor 
to the illustrious American jurisconsult, I shall endeavor to make 
amends for the omission and to render justice to one of the first 
sociologists of the past in the only way worthy of his genius, namely, 
by telling the whole truth about him, as I see it, not sparing neces- 
sary criticisms. 

When Montesquieu began to write, the doctrine of the law of 
nature, as it had been laid down chiefly by Hugo Grotius and 
Pufendorf, was at the height of its influence. Its followers assumed 
that human society had been established by a social contract, ex- 
press or implied, and that law was only a corollary of this original 
contract, wherefrom it might be deduced by scientific ratiocina- 
tion. As the social contract was the same in every part of the earth, 
its logical consequence, the law of nature, must also be the same 
everywhere and at every time; but as it was not always clear, it 
must be unveiled by science. It formed the basis of and the stand- 
ard for the municipal law, which miscarried whenever it: deviated 
from the principles thereof. 

Montesquieu, too, talks of the law of nature, but in a different 
sense. He uses it to mean the natural instincts of mankind which 
must not be overridden by law; the desire to live in peace with 
one’s fellows, the sexual impulse, self-defense, the necessity of 
search for food, the modesty of woman. A natural law of this de- 
scription is obviously too barren and of too little import to serve 
as a pattern for the law of a society. 

His own views on the science of law are expressed in the prelimi- 
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nary chapter of his book in words which must be quoted in the 
original: 


[Les lois] doivent étre relatives au physique du pays; au climat glacé, 
brilant ou tempéré; a la qualité du terrain, 4 sa situation, 4 sa grandeur; 
au genre de vie des peuples, laboureurs, chaseurs, ou pasteurs; elles doi- 
vent se rapporter au degré de liberté que la constitution peut souffrir; 
a la religion des habitants, a leurs inclinations, 4 leurs richesses, 4 leur 
nombre, 4 leur commerce, 4 leurs moeurs, 4 leurs maniéres. Enfin elles 
ont des rapports entre elles, elles en ont avec leur origine, avec l’objet 
du législateur, avec l’ordre des choses sur lesquelles elles sont établies. 
C’est dans toutes ces vues qu’il faut les considérer. 


Thus in strict contradiction to the law-of-nature school, which 
assumes a uniform, everlasting law to be inferred once for all 
from a supposed contract which is essentially identical throughout 
the whole world, Montesquieu teaches that law depends on multi- 
farious conditions and varies at once with these conditions. This 
idea of the correspondence of law with outward circumstances 
perhaps marks the greatest progress effected by a single man in 
legal science. But here we must denounce a certain vagueness which 
appears in the very wording of the text. The French term devoir, 
used by Montesquieu, signifies both what ought to be and what 
must be. In the passage quoted above and generally throughout 
the whole book, Montesquieu takes it in the first meaning. In the 
main, therefore, his book deals with legislative politics. But he 
was so far influenced by the law-of-nature school as not to draw a 
sharp line between the law that ought to be and the law that ac- 
tually exists. ‘The law,” he says, ‘is but human reason govern- 
ing all peoples, and the public and private laws ought to be (doivent) 
only particular cases to which human reason is applied.”” More- 
over he is aware that we may succeed in mastering legislation only 
by understanding the real causes of the existence of law. There- 
fore his point of issue shifts slowly. With him the two questions, 
how law is to be constituted to fit its outward conditions, and how 
it is necessarily shaped by those conditions, often flow into one an- 
other. But in this way, along with a critical discussion of the ends 
of law, we get a sociological explanation of law by its causes. In 
fact L’Esprit des Lois must be considered the first attempt to 
fashion a sociology of law. 
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Though in the mind of their author secondary and incidental 
only, the sociological parts of the book are to-day of the greatest 
scientific interest and before all attract the attention of a modern 
sociologist. Let us begin with them. The idea of a sociological 
science of law, while generally loose and wavering, is on some oc- 
casions perceived by Montesquieu very distinctly. In the preface 
he asserts that he does not write in order to criticise what exists, 
but to give the reasons and principles thereof. In another passage, 
fearing that the reader might be shocked by his examination of the 
principles of monarchy, he emphatically protests that he does not 
speak of what should be, but of what really is. In speaking of po- 
lygamy, he exclaims: “‘I do not justify customs, I give the reasons 
thereof.” Numerous purely sociological disquisitions, free from 
any views on legislative politics, are scattered through the book. 

As law is essentially a form of social life, it cannot be explained 
scientifically otherwise than by the working of social forces. The 
natural circumstances brought forward by Montesquieu, geograph- 
ical configuration or climate, cannot have any influence on law ex- 
cept by operating on society, which in turn acts on law. Thus in 
order to discover the social foundation of law we must seek the very 
form in which it is engendered by society. It is not the rule of 
law as we find it in the codes, the textbooks, and the law tracts. 
The rule of law does not proceed directly from society, it is devised 
by legislators and jurists. Society itself fashions only the legal 
order of the fundamental social institutions, the order of clan, 
family, village community, property, contract, inheritance. The 
ruling of this legal order, without any trace of the rule of law prop- 
erly so called, constitutes the only law which may be found in 
primitive tribes or lower stages of civilization, and even.in our own 
time a great deal of law still consists only in the legal order of social 
institutions. From this primary legal order the rule of law is de- 
rived by jurists and legislators by very intricate processes which I 
endeavored to expound in the Sociology of Law. The rule of law 
cannot be understood sociologically without considering the legal 
order from which it arises. Nevertheless, the great majority of 
sociologists have attended only to the rule of law, not the primary 
legal order. As in this way they miss all the intermediate links, 
formed by legal institutions, between the rule of law and society, 
the whole treatment of the subject becomes unsatisfactory. 
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To Montesquieu, also, law presents itself as a body of rules. Yet 
he looks behind and guesses, though in a very indefinite way, at 
some of the outlines of society in the background. The term “soci- 
ety,” which he often employs, does not mean for him society in 
the modern sense; it signifies only the state, as in the terminology 
of the law-of-nature school, which he adopts. But even society 
taken as state is in his meaning more than the artificial thing imag- 
ined by the law-of-nature school, shaped by a contract supposed 
but never settled. It is a living body, begotten by natural forces 
and in a certain degree existent independently of state government. 
In the Lettres Persanes he derides the inquiries into the origin of 
society as they had been made by contemporary followers of the 
law-of-nature school: If men did not form societies, if they lived 
asunder and ran away upon seeing their mates, we might ask for 
the reason; but as they keep together, the son remaining at his 
father’s, this is society and the real cause of society. Some passages 
hinting at the natural foundation of the state are also to be found 
in L’Esprit des Lois, especially in the chapter dealing with the law 
of conquest. 

The modern conception of society in contrast to the state pre- 
sents itself to the mind of Montesquieu under various disguises, 
the most important of which is what he calls the “general spirit.” 
“Several things govern men,” he says, “climate, religion, laws, 
principles of government, precedents, customs, manners; in these 
the general spirit has its origin, being the offshoot thereof.” We 
may substitute the term “society” here for “general spirit” with- 
out any difficulty, and we shall get a much more definite and pre- 
cise notion of the relations of law and society than through the 
teaching of the German historical school, where the “general spirit”’ 
reappears, very obscure, under the name of popular consciousness 
(Volksbewusstsein). 

The “things governing men,” to which we may add, quite in 
the sense of Montesquieu, the economic situation, play their part 
in modern sociology as elements of social life. There is a remark- 
able difference between the passage last quoted and the parallel 
passage quoted in French from the first book at the outset. In the 
former, law is mentioned along with climate, religion, principles of 
government, precedents, customs, manners, among the constitu- 
ents of the “ general spirit,’ whereas in the latter only the correspond- 
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ence of law with these things is emphasized. If the difference is not 
an accident, we must see therein a perception that law is a compo- 
nent of social life along with the other “‘things governing men” 
and that each of them determines the others. It is an admirable 
early suggestion of the social consensus imagined by Auguste Comte 
and Herbert Spencer. We find it again in an observation as to the 
English people: ‘‘I do not pretend that climate has not produced 
a great part of the laws and manners of this nation, but I say that 
the customs and manners of this nation may have a great relation 
to its laws.”” There too the interdependence of all the elements of 
social life is assumed. Thus, in the opinion of Montesquieu law is 
shaped by society and shapes it at the same time. This is in strict 
contradiction with the general opinion of his age, namely, that law 
was imposed on society from the outside by a legislator, an idea, 
however, which has left many traces in his book. 

Again some twenty years before Blackstone, who, however, 
learned much from him, and half a century before Buckle and 
Savigny, he perceived that the history of law was much more than 
a serial relation of curiosities, he saw that it was a means to explain 
the structure of a society by showing the progress of its institutions, 
and he guessed already the importance of historical continuity for 
understanding the present by the past. To that end he devotes 
learned discussions to the Roman law of inheritance, to early French 
procedure, and to the feudal law of the Middle Ages. Eighty years 
before Roscher and Knies he frames a history of economics and in- 
serts in his book the admirable chapters on the economic bearing of 
the conquests of Alexander the Great and others on the progress of 
the world’s commerce. A century before Karl Marx he insists on 
the intimate connection of the economic situation and its “legal 
superstructure,” and he is probably the first to deal with economic 
problems — exchange, agriculture, money, population, coloniza- 
tion — in a juridical book. About a hundred and twenty years 
before Ratzel and Brunkes he foreshadows political geography and 
anthropogeography in the chapters on the influence of climate on 
law, slavery, domestic relations and government, and in the chapters 
on the influence of geographical configuration upon law. We may 
find there, along with many desultory and superficial observations, 
such ingenious reflections as this: “There are different require- 
ments of different climates which have shaped different manners 
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of life, and out of the different manners of life result different laws.” 
That is a clear conception of a society, especially in economic rela- 
tion, formed by geographical circumstances and forming the law 
in accord with its exigencies. Almost a century and a half before 
comparative and ethnological jurisprudence commenced to col- 
lect stones and bricks for the building which is still to be erected, 
he started to compile data as to the laws and customs of China, 
Japan, India, Persia, and even of savage tribes. Moreover, there 
are in his works treasures of hints and observations as yet untouched: 
Perhaps there is no topic of sociology of law for which L’Esprit 
des Lois does not contain a valuable suggestion. 

In his youth Montesquieu applied himself to natural history and 
probably yielding to the turn of mind acquired in this occupation, 
he employs largely the inductive method of scientific research even 
in matters of law, being thus in this direction also a precursor of 
modern tendencies. This is a somewhat striking point. In the pref- 
ace he seems to give quite a different account of the way in which 
he arrived at his leading ideas: 


“T began my work again and again; I have a thousand times thrown 
away the pages I have written. I felt every day my paternal hands 
fall. I followed my subject without any preconceived aim; I knew 
neither rules nor exceptions; I did not find truth but to lose it. But 
as soon as I discovered my principles, all I sought came to me, and I 
saw my work begin, grow, advance, come to an end.” 


And again: 


“T laid down my principles and I saw the particular cases yield to 
them of themselves; that the history of all nations was only the conse- 
quence therefrom.” 


That is seemingly the genuine scholastic method, beginning with 
principles and progressing to particular cases by logical ratiocina- 
tion. But in reality the principles. Montesquieu starts with are not 
contrived a priori. They are all derived from facts he collected, 
scrutinized, and turned over in his mind during the twenty years he 
was engaged in his work. Indeed the preface gives a very impressive 
view of the laboratory of a genius and of his self-deceptions. Great 
thinkers often believe they have drawn their fundamental ideas 
from a sort of sudden enlightenment, whereas they are grown sub- 
consciously in the long course of years, and what appears to be the 
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intuition of a moment is only the discharge of a mind filled with 
priming powder at the expense of a life. 

His statement of the principles of the three forms of government, 
virtue in the republic, honor in the monarchy, fear in the despotism, 
certainly looks like a genuine a priori proposition. Yet it is inferred 
from innumerable facts. In his mind, republics are the small 
city commonwealths of antiquity and later of Italy and the Nether- 
lands; monarchies are the feudal and half feudal realms of France 
and England in the Middle Ages and in his time; despotisms are the 
great empires of the Orient, the Roman Empire in decay, and Rus- 
sia. What he calls principles are the moving forces of these states. 
His true teaching is that the three forms of government which appear 
in history are each of them directed and determined by forces of a 
certain description, depending upon size, geographical configura- 
tion, climate, customs, manners, and the other “things governing 
men.” The “principles” are but a terse and striking characteriza- 
tion of the forces resulting from the social structure of the states 
with which the three forms of government have been connected in 
history; and only his profound knowledge of history and his close 
observation of the events of his time enabled him to put it as he 
did. Here his superiority to his predecessors who had treated this 
subject, Aristotle included, becomes apparent; for he does not 
think of the forms of government as empty schematic formulas and 
of their effects as consequences of purposely-framed ordinances, 
but conceives them, rather, as the upshot of the working of natural 
forces in society. 

In consequence perhaps no legal author has ever been more anx- 
ious to amass facts. His works, and above all his L’Esprit des Lois, 
are literally crowded with facts — social, historical, economic, ethno- 
logical. He was helped in accumulating these facts by his amazing 
scholarship in ancient history and literature. Also he had read 
thoroughly the relations of travelers in foreign countries, and he 
utilized his own observations, which he was admirably equipped to 
make. Then, too, his long journeys in England, Germany, Austria, 
and Italy, his frequent periods of residence in Paris, and his brief 
career as a courtier at Versailles, gave him an excellent oppor- 
tunity. 

It is true we find in L’Esprit des Lois rather hints, suggestions, 
and materials for a sociology of law than in any way an investiga- 
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tion thereof. But from among these scattered bones there springs 
up already the nucleus of the future science, the perception of some 
natural accord with law in social life. Certainly the adherents of 
the law-of-nature school used to write of the accord of nature with 
law and the legal and moral standard as varieties of the same spe- 
cies; and Montesquieu, too, expresses this view in his preliminary 
chapter. But that is an idea of quite a different order. It does not 
mean that law and morals are subject to some natural conformity 
to law, but only that they are a form of natural law taken as a natu- 
ral phenomenon. On the other hand, the mercantilists and physio- 
crats, both predecessors and contemporaries of Montesquieu, were 
already investigating economic laws. But although to-day we may 
consider the laws of exchange and production which they dealt with 
as in some sort social laws, in their opinion these were more laws 
of things exchanged and produced than laws of human action with 
respect to them. The sociological law realizes the law of causality 
in application to human action in society. In the sociology of 
law it would stand for the notion that the arising of legal standards 
and their effects are subject to a causality of the same description 
as other phenomena of nature. That is exactly the idea which 
underlies the sociological and political investigations of Montes- 
quieu — in identical circumstances human beings will behave 
in an identical way. His inferences for legal science are that under 
the same conditions the same law will arise, that under the same 
conditions the same law will have the same effect, and that under 
different conditions it will have a different effect. In this connec- 
tion several heads of the chapters of the twenty-ninth book, which 
deals with the composing of statutes, are very instructive, as, for 
instance: ‘‘That rules which seem to be the same have not always 
the same effect”; ‘That rules which seem to be the same have not 
always the same motives”; ‘That rules which seem to differ may 
originate from the same spirit”; “That rules which appear iden- 
tical may sometimes be very different.” 

Therefore the facts accumulated by Montesquieu do not play 
the réle of mere collectanea. They are illustrations of general laws, 
implied by them but not always expressly determined by the writer. 
For, in his own words, “‘it is not important to cause people to read, 
but to cause them to think.” His true meaning is this: I give you 
the facts, consider them thoroughly. You will then perceive that 
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certain causes have produced an effect. Thence you may infer the 
general law that everywhere under the same conditions the same 
things will happen. If you will take notice of the conformity to 
law shown by the facts I have adduced, you will see the future in the 
present and you will be able to arrange your activities accordingly. 
This train of thought obviously goes back to Bacon and is much 
more British than French; it is much nearer kin to Locke and 
Hume than to Cujacius, Donellus, Voltaire, and Rousseau. 

A chapter entitled ‘How Law may Contribute to Fashion, Cus- 
toms, Manners and the Character of a Nation” furnishes a striking 
example of his turn of mind. In this chapter he aims to show that 
certain features of national character are necessarily developed by a 
free constitution. We perceive at once that he is speaking of the 
English people, and the chapter is perhaps the most subtle, refined, 
and accurate analysis of English national character which has ever 
been written. Yet there is no express mention of Great Britain 
or England or the English at all. The chapter is conceived in gen- 
eral terms. All the features of the English national character, in- 
cluding peculiarities in comparison with France of his time, such 
as the modesty and isolation of women, the luxury and extrava- 
gance of the gentry in the eighteenth century, and even such his- 
torical events as the conquest and oppression of Ireland, which, of 
course, is only hinted at and not mentioned expressly, are explained 
by the working of a free constitution, and it is supposed that, given 
the same conditions, these phenomena would be met with every- 
where. No doubt the effects of constitutional law are highly exag- 
gerated. The national character is the result of innumerable cir- 
cumstances, most of which it is impossible even for the modern 
sociologist to discover. The constitution is much more the effect 
than the cause of national character. But we may overlook this. 
The most noteworthy point is the anxiousness of the author of 
L’Esprit des Lois to hold only to the general bearing of a special 
case so that he does not in form speak of the case at all. 

This tendency appears also in those parts of his book which treat 
of legislative politics. We must not, however, lay too much stress 
upon his projects of reform. They are born of practical sense and 
a deep sentiment of justice and morals. They are usually excellent 
in style, marked by keenness and penetration, and some of them, such 
as the deadly sarcasms on negro traffic or the famous letter of a 
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Jew to the Holy Inquisition upon the auto-da-fé of a Jewess nine- 
teen years old, a letter overwhelming by its bitter irony, will rank 
with the masterpieces of literature. But after all, they are not 
above the average political wisdom current in his time. The re- 
forms of constitutional law, criminal law, and civil law for which he 
strived have mostly become matters of course and his subtle argu- 
ments and fervent attacks against despotism, slavery, and torture, 
and his pleadings for some restriction upon the prosecution of heresy, 
although very bold when written and very impressive to his con- 
temporaries, now appear commonplace. But they may still be 
recommended to those who are prone to excuse their indolence with 
respect to public affairs by the assumed impossibility of achieving 
any progress. The progress is evident if two centuries ago a genius 
like Montesquieu was required to urge as improvements what to- 
day are matters of course. 

In all these things Montesquieu is only a child of his age: humane, 
philanthropic, rationalistic, daring, ingenious, witty; but after all 
in these respects he does not mark any substantial progress. Yet 
he is infinitely superior to the publicists of the eighteenth century 
in his leading idea that legislation must be put on a scientific basis. 
That is exactly what he proposes in the preface of L’Esprit des 
Lois. He teaches that the people must be enlightened. When 
plunged in ignorance men have no doubts even while committing 
the most fatal blunders. When sufficiently instructed they tremble , 
even while doing good. They see the disadvantages of reforms; 
they suffer from the bad, being afraid of the worse; they allow the 
merely good, hesitating to better it; they consider the parts in 
order to understand the whole; they examine the causes to de- 
termine the effects. In order to arrive at the knowledge he desires, 
man must be instructed in human nature. (De connaiire sa propre 
nature lors qu’on lui montre.) What he calls human nature, in 
the language of our times may be expressed by the phrase “ human 
society.”’ By enlarging the insight into society and its forces for 
which knowledge of human nature is the condition, we may realize 
the control of society by legislation just as an engineer who directs 
a steam engine controls it with the help of his knowledge of the 
mechanism. Montesquieu neglects administration and judicature, 
which give still greater opportunity to control society than does 
legislation. 
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We can trace the impress of this thought in many parts of the 
book dealing with legislative politics, especially in those parts 
treating of criminal law. But it may be preferable to give merely 
some comments on his views on liberty. Liberty, as he uses the 
word, is nothing but the life of society in contrast to the govern- 
ment of the state. In contrast with Hobbes and the law-of-nature 
school, he perceives distinctly the claim of society to a life independ- 
ent of the state and the chief object of his inquiry is to protect it 
from the encroachments of state power. And now we come to the 
chapter of L’Esprit des Lois, entitled “ De la Constitution d’ Angle- 
terre,” a chapter which is one of his chief titles to glory and perhaps 
more than any other is destined to immortality. 

The arrangement of this chapter is very like that of the chapter 
spoken of above in which he treats of the influence of the political 
constitution upon the character of a nation. There is no doubt 
that it is founded entirely on observation of the working of the 
British constitution. Yet there is still no mention of Great Britain 
except in the title and in a few words at the end of the chapter. 
The question with which he is concerned is not the frame of the 
British constitution, but how the constitution of a free people must 
be framed. And he examines the principles of this constitution 
“‘where liberty will appear as in a mirror” only because, to quote 
his words in the preceding chapter, “‘there exists a nation in the 
world which has political liberty for the direct object of its consti- 
tution.”’ Here, too, he intends a general law embodied in a special 
case. 

The chapter in question sets forth the famous doctrine of the 
balance of powers. The three branches of government —legislation, 
administration, and judicature — must be intrusted by the constitu- 
tion to different bodies and must be kept in perfect equilibrium in 
order to make impossible any arbitrary discretion on the part of an 
officer of state; the legislative power being confined to the settle- 
ment of general rules and to control of the executive power on 
general lines without regard to any special case; the executive 
power being limited to foreign politics and military affairs; and 
the judicial power having for its only task the decision of lawsuits 
and criminal prosecutions on the basis of statutory law. In this 
way each power is checked by the two others and all oppression and 
extortion is obviated. And as the person who wields military force 








MONTESQUIEU AND SOCIOLOGICAL JURISPRUDENCE 593 


might not care too much for constitutional checks when planning 
an assault upon liberty, Montesquieu imagines a military organiza- 
tion which makes the army quite inefficient at home without pay- 
ing much respect to its efficiency abroad. 

Accordingly liberty, in the opinion of Montesquieu, means the 
condition of society in which it is not restricted by government 
beyond limits determined by legislation, which in turn, in accord- 
ance with the views on representative government which he enter- 
tains, is in functional connection with society. The judicial power 
also, though in a different way, is intrusted to delegates of society. 
This doctrine has been thoroughly disputed, and in fact it is in 
part vague and incomplete and it does not avoid contradictions. 
In the first place, we are told that the legislative power merely states 
general rules, enacts statutes, and settles the budget, but it does 
not interfere with special cases. As the executive power is concerned 
only with affairs of international law, and the judicial power with 
affairs of civil law, we might assume that the executive power had 
nothing to do with domestic affairs. But there is plenty of domestic 
business which cannot be provided for by general rules and cannot 
be dispatched by judges. We must inquire for the department 
which is to manage it. Subsequently Montesquieu seems to suppose 
that the executive power has for its function the execution of 
statutes and ordinances made by the legislature. And he says that 
the ministers charged by the king with this duty of executing them 
are accountable to the legislative power therefor. But the execu- 
tive power goes beyond the boundaries of its competency described 
in the first instance. Finally there is a great deal of governmental 
business which does not consist in the execution of statutes, and as 
it is not connected with any expense independent of the budget, 
there is no hint in Montesquieu which power has to do with it. 
These are the most striking inconsistencies in Montesquieu’s exposi- 
tion, but we may easily find much more of the same description. 

There are two inaccuracies in point of fact. The balance of power 
imagined by Montesquieu really never existed either in Great Brit- 
ain or elsewhere. The English Parliament was at first only a court 
of justice. It never became an exclusively legislative and control- 
ling body. It has still at present executive and judicial work to 
perform and it had much more of this work in the time of Mon- 
tesquieu. Much of the authority of the king and consequently 
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of the Cabinet in Great Britain, and moreover the authority of some 
boards may with good reason be considered legislative; the king 
in the past was a judge also and has never been deprived by law of 
this function, some judicial power being still exercised by his offi- 
cers. Courts in Great Britain and elsewhere are not restricted to 
the application of statutes as Montesquieu maintains in consequence 
of his misconception of the judicial function. British judges find 
law themselves and settle rules of judicial law. Thus in the sense 
of Montesquieu they are legislating. 

Because of these and some other deficiencies which have been 
pointed out, especially by German scholars, the theory of Montes- 
quieu does not hold ground in the scientific world. But after all, 
Montesquieu saw more and deeper than his learned critics. It is 
precisely the merit of Montesquieu that from the embarrassing 
perplexity of state institutions he disentangled the elements of the 
fundamental functions they subserved, and singled out the concrete 
bodies by which those fundamental functions were exercised in 
Great Britain in his time. State authorities, magistrates, officers, 
boards, may arise for governmental purposes, may appropriate 
and usurp in the long run very disparate jurisdictions, and still 
there are the needs of governmental business, the tendencies of 
social life, which determine them in their growth, and the insight of 
a genius will distinguish in their intricacy the great lines of develop- 
ment and point out the forces driving in a certain direction. 

That is exactly what Montesquieu did. He observed the three 
branches of governmental power which must necessarily exist in 
any state, be they actually allotted as they may. He saw the general 
tendency to separate them and attribute them to different boards 
or bodies. He perceived the importance of disconnecting and bal- 
ancing them for the individual welfare and the freedom of the 
people. He understood the very meaning of parliamentary control 
and of the responsibility of the Cabinet. In all this he cared much 
more to delineate the essential traits than to accurately set forth 
the details. In order to bring out the true direction of the move- 
ment he neglected the secondary forces which might produce acci- 
dental deviations. In this turn of his mind he is essentially French. 
What is not plain is not French. (Ce qui n’est pas clair n’est pas 
frangais.) Certainly he had a great predecessor in Locke, but it 
is just his additions and omissions which give general bearing to 
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his teachings, whereas Locke’s statements apply only to the British 
constitution. In this part of his book, which we must recognize 
as a masterpiece, Montesquieu proved himself a profound and keen 
observer, capable not only of seeing what had grown, but of fore- 
seeing what was growing. Palpably the British constitution has 
since followed in the way at which he hinted. At present it cor- 
responds to his description much more than it did at the time when 
he wrote. The framers of the constitution of the United States 
adopted a great part of his teaching, especially with respect to the 
balance of powers. The constitution of the first French republic 
and that of the Restoration were largely influenced by his doctrine. 
But most of all the constitution of Belgium, the model of written 
constitutions in Europe and other parts of the world in the nine- 
teenth century, shows the same influence. Thus the eleventh chap- 
ter of the eleventh book of L’Esprit des Lois became an event 
in the world’s history. 

In still another part of his work, namely, in that part which 
deals with federal republics, he proved to be not only a learned 
scholar and an observer of wonderful acuteness, but a guide and a 
prophet in constitutional politics. He saw that the only kind of 
republican government which he knew by experience, namely, the 
city commonwealths in antiquity and later in Italy, prospered when 
small and weak but were exposed to the danger of conquest, and as 
soon as they grew in size and force became subject to corruption 
of all kinds. Therefore he imagined that the best line for them was 
federative government. He had before his eye the federation of 
republics in Switzerland, the federation of the Netherlands and the 
Holy Roman Empire of Germany, which he conceived to be a federa- 
tion of monarchies and republics. He inferred therefrom that a 
federation of small monarchies was wholly impossible, as it was not 
to be found in history, and that a federation of monarchies and 
republics was necessarily deficient, as the German Empire then 
obviously was, because the spirit of monarchy, requiring war and 
enlargement, was incompatible with the spirit of a republic, which 
demands peace and moderation. But a federation of small repub- 
lics would thrive, as was proved by Switzerland and the Netherlands. 
By association they would gain military force to resist conquest and 
they would preserve the advantage of a pure republican govern- 
ment within. The marvelous prosperity of federal republics in 
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America and Australia has since demonstrated the correctness of 
his views. 

But it is a dangerous thing to be a pioneer. ‘The idea of building 
a sociology of law with the means and materials of the eighteenth 
century is one of astonishing grandeur, but here, as elsewhere, 
grandeur is separated from the ridiculous only by a pace. The 
efficiency of mental effort is conditioned not only by the merits of 
the originator but also by the whole condition of the country. 
Even a genius running before his time cannot entirely get away from 
the atmosphere wherein he breathes. He is checked at every step 
by the prejudices and shortcomings he shares with his contempo- 
raries. On the other hand, he is deprived of the support which science 
could afford, since it has not yet gathered the materials for the 
solution of the questions which he agitates, and he does not exer- 
cise a real influence on his contemporaries who can only grasp what 
is within the reach of the understanding of their time. The fate 
of the great achievements of Montesquieu resembles in a certain 
measure the fate of the steam engine constructed by Denys Papin 
in the seventeenth century which, imperfect as it then necessarily 
was, remained unnoticed at the time in order to be discovered some 
centuries thereafter. Montesquieu was admired in his age chiefly 
for that part of his work which was perishable and has passed 
away. His most important scientific labors have not been attended 
to. Now they are forgotten, superseded by the scientific progress 
accomplished in later times, snd have to be dug out from the 
dust by his biographers. 

In the first place, the foundation of his work is extremely un- 
reliable in point of fact. He was indeed a great scholar in ancient 
history and in the history of the early Middle Ages, but of course 
the history which was at hand for him was not the critical history 
which we have to-day. He accepts every word of the miracles re- 
lated by Livy and Dionysius for truth. He believes in Lycurgus 
as well as in Romulus and Remus. He knows all about the con- 
stitution of Rome in the period of the kings and immediately there- 
after with respect to which modern historians most unhappily con- 
fess they know nothing at all. He is much better informed as to 
the Franks in the sixth and seventh centuries than Sohm and 
Brunner. So with the sources to which he had access with reference 
to savage tribes, to China, to Japan, to Persia, to Turkey, to the 
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Tartars, and to the Muscovites. We must highly respect his zeal 
to know about these distant peoples and realms. But we cannot 
overlook the fact that the relations of travelers, reports of mis- 
sionaries, and historical works of his day have ceased to have any 
scientific value. 

Moreover, the task he essays exceeds even what modern sociolo- 
gists would be able to perform. In order to explain law by society 
we must have a thorough knowledge of the economic and social 
situation of the society in question. To the extent that we are not 
sufficiently helped by ancient authors we must seek supplementary 
information in the remains of past ages, in monuments, in furniture, 
in instruments, in vase pictures, in inscriptions, which give us in 
some directions much more light than the written sources. The 
scientific utilization of antiquities (Altertiimer), indispensable for 
the knowledge of social and economic relations, is even now in 
embryo. When Montesquieu was at work, the compilation and 
scrutiny of such data had just begun. Unfortunately, Montesquieu 
did not take account of what existed in his time. The same must 
be said of the parts of the book dealing with actual relations of 
law and society. He lacked throughout the statistical, geographi- 
cal, ethnological, ethological data, the shortcomings of which even 
now make a scientific foundation of sociology impossible in many 
directions. With respect to distant realms and peoples, savage 
tribes, Chinese, Japanese, Muscovites, Persians, and Turks, the 
only thing we can assert is that the relations of travelers and re- 
ports of missionaries, and even the historical works from which 
he endeavored to get some information, have been shown to have 
no scientific value. Consequently the only thing which he could 
really utilize was his own observation. In fact the most notable 
paragraphs which we read still with greatest interest rest simply 
upon that. In this category are the chapters on the British con- 
stitution and on the English national character heretofore spoken 
of; also the chapter on honor as the principle of monarchy, on 
(French) education in the monarchy, on the character of Spaniards, 
on court and courtiers, and the hints on the Holy Roman Empire 
and on Poland. From this point of view the Lettres Persanes, 
founded exclusively on observation, may pass for the best of his 
works. Another deficiency of the work of Montesquieu, which, 
however, he shares with modern sociologists, is the identification 
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of law and the rule of law which he found in the codes, textbooks, 
and law tracts. Hence, as he does not see the legal ruling of social 
institutions forming the intermediate link between the rule of law 
and the society, he fails to establish any interdependence between 
them. Where he tries to set forth the causes of some law he can 
but give conjectures, usually unsustained from a scientific point 
of view, mostly desultory and fallacious, often absurd and even 
ridiculous. The chapters on climate, geographical configuration, 
and religion are full of this. The reason is that practically he did 
not sufficiently take into account what he perceived theoretically, 
namely, that they must shape social institutions before they can 
produce rules of law. Again, when he enters into the inquiry as to 
the social and economical situation he is not capable of pointing 
out their consequences in law because he misses the social institu- 
tions through which they operate. The history of the world’s 
commerce, and the treatise on feudal law, admirable as they are, 
appear in some measure suspended in the air. We may ask what 
they have to do in a book on the spirit of laws. It would be dif- 
ferent if he took care to show how landed interest in the Middle 
Ages was influenced by the feudal military organization, and how 
the successive enlargements of commerce must necessarily have oc- 
casioned transformations and improvements in the law of contract. 

In the legislative parts of the book his political views do not 
agree with modern ideas. His opinions are very liberal, but his 
tendencies are rather feudal. He was very proud of his descent from 
an ancient race, and his propositions are constantly influenced by 
this affection. He aims to reserve to the nobility as much as possi- 
ble of the prerogatives of past ages. In this constitution the first 
chamber is reserved for the nobility, and is also the privileged court 
of noblemen, who, being exposed to the jealousy of the people, 
cannot be indicted before the popular tribunal. Trade is prohibited 
to the noblesse. Great trading companies ought not to be licensed, 
since they would be able to check the influence of other classes. 
Honor in its feudal conception is said to be the principle of monarchy. 
An ancient French law is recommended which fines a nobleman 
more heavily than a villain, but with respect to other punishments 
is more severe toward the people. On the other hand, his classical 
studies often led him to feel some attachment to the republics of 
antiquity, to their austere virtue, their patriotism, and their frugal- 
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ity. This old-fashioned bias in both directions has greatly injured 
the legislative parts of his book. 

Finally Montesquieu does not realize the modern conception of 
development and evolution. Causality in society and in law, in 
his understanding, means only changes produced by outward cir- 
cumstances. This is not yet the development imagined by Buckle 
and Savigny, which supposes changes coming from the nature of the 
subject changed, and therefore conditioned by the very structure 
of society. Only in some historical passages may we find traces of 
this notion. Causality in the mind of Montesquieu is still less 
evolution in the sense of modern natural philosophy, which implies 
a slow adaptation of the subject evolved to outward circumstances, 
and contains the idea of perfectibility, as every posterior stage is 
understood to present a higher degree of existence than those which 
preceded it. Montesquieu lacks this notion entirely. He does not 
know anything about the degrees of structural development. He 
compares the character of the Chinese and of the Spaniard (Ducarac- 
tére des Espagnols et celui des Chinois). He puts on the same line 
the republic of Lycia and the Netherlands. In his opinion the ex- 
pediency of law depends mainly on the intelligence and the good 
nature of the legislator who intends to meet the circumstance. 
If the emperors of China had been wise enough and kind enough 
to their people they would have been able to impart to it as perfect 
a constitution as that of England. 

Montesquieu has suffered in full the tragedy of a genius anticipat- 
ing his age. His contemporaries understood him only in what was 
relatively trifling and transient in his work; all that was qualified 
for immortality passed without an echo. Coming generations pre- 
ferred to build up a new work from the basement instead of taking 
advantage of the foundations erected rather hastily by Montes- 
quieu. Thus the effect of L’Esprit des Lois does not correspond 
with the mental force which it demonstrates. In view of modern 
scientific exigencies it is a capricious, dilettante, fragmentary work 
of a grand seigneur rather than of a scholar. Nevertheless it is a 
splendid work embracing immeasurable treasures of thought from 
which generations of scientists may derive ideas and suggestions. 
If it should fall to one’s lot to reach the years of Methuselah one 
might try perhaps in the last century of his age, provided with the 
entire scientific armor of the next millennium, to carry out a work 
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such as Montesquieu intended. I do not think he would be obliged 
to make any fundamental alterations. I suppose he could keep 
the trestle and the framework, the leading ideas, the arrangement, , 
and much of the details. In the main it would suffice to put a new 
argument under the heads of the chapters which could remain un- 
changed. Then certainly it would be one of the best books which 
could be written on the philosophy and the politics of law. 
Eugen Ehrlich. 


VIENNA. 
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JUSTICE HOLMES AND THE LAW OF TORTS 


.y I look over the long list of judges of American Supreme 
Courts, and even over the much shorter one of those who 
achieved eminence or possessed originality (and these two are not 
always the same), Justice Holmes seems to me the only one who 
has framed for himself a system of legal ideas and general truths 
of life, and composed his opinions in harmony with the system 
already framed. His opinions present themselves as instances 
naturally serving to exhibit this general body of principles in applica- 
tion. The framework is his own, and not some orthodox commenta- 
tor’s. Shaw, Bronson, Tilghman, Lumpkin senior, Gaston, Ryan, 
Field (of Massachusetts), Doe, Gibson, Walworth, Blackford, 
Nelson, Mitchell, Beasley, Napton, Selden, Daly, Appleton, Gold- 
thwaite, — none of these (not to mention living ones) give the im- 
pression of having worked out, themselves, and for their own use, 
an harmonious construction of general principles. I suppose that 
Kent came the nearest to doing it. 

Another trait of his opinions, and one that adds to their fascina- 
tion, is the epigram instinct, which will not be suppressed. Wise 
maxims, sententious summaries, and pithy brocards strew the 
pages. Only Lord Bowen can be compared with him in this: 
“A horsecar cannot be handled like a rapier.” '— ‘ Nowadays 
we do not require pleadings to be guarded against all the possible 
distortions of perverse ingenuity.”’* — ‘‘A man cannot shift his mis- 
fortunes to his neighbor’s shoulders.” * — “‘A man cannot justify 
a libel by proving that he had contracted to libel.” *— “Most 
differences are merely differences of degree, when nicely analyzed.” ® 
— “The taste of any public is not to be treated with contempt.” ® 
— “No falsehood is thought about or even known by all the world; 
no conduct is hated by all.” 7— “Every calling is great when 





1 Hamilton v. West End St. R. Co., 163 Mass. 199, 39 N. E. toro (1895). 
2 Braithwaite v. Hall, 168 Mass. 38, 46 N. E. 398 (1897). 

8 Spade v. Lynn & Boston R. Co., 172 Mass. 488, 52 N. E. 747 (1899). 

4 Weston v. Barnicoat, 175 Mass. 454, 56 N. E. 619 (1900). 

5 Rideout v. Knox, 148 Mass. 368, 19 N. E. 390 (1889). 

6 Bleistein v. Donaldson Lith. Co:, 188 U. S. 239 (1903). 

7 Peck v. Tribune Co., 214 U. S. 185 (1909). 
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greatly pursued.” * — “The notion that with socialized property we 
should have women free and a piano for everybody seems to me an 
empty humbug.” *— “The law constantly is tending towards con- 
sistency of theory.” }°— “A trespasser is not caput lupinum.” 
— ‘There is no general policy in favor of allowing a man to do 
harm to his neighbor for the sole pleasure of doing harm.” ” 

No doubt, as a stylist, he is unique and unapproached. There 
have been others — Doe, Mansfield, Jessel, Camden, to name a 
few — but none in his genre, except Bowen. 

Another commanding thing is the philosophy of life at large 
which decorates and dignifies his technical lore of the law. Truth 
in general is invoked for the decision of legal truth: “‘The moment 
you leave the path of merely logical deduction, you lose the illusion 
of certainty which makes legal reasoning seem like mathematics. 
But the certainty is only an illusion, nevertheless.” '* — “One 
of the eternal conflicts out of which life is made up is that between 
the effort of every man to get the most he can for his services, and 
that of society disguised under the name of capital to get his serv- 
ices for the least possible return.” 1 — “Free competition is worth 
more to society than it costs.” » — “Nature has but one judgment 
on wrong conduct, ... the judgment of death. If you waste 
too much food, you starve; too much fuel, you freeze; too much 
nerve tissue, you collapse.” * — ‘If a man is adequate in native 
force, he probably will be happy in the deepest sense, whatever 
his fate.” 17 — “If education could make men realize that you 
cannot produce something out of nothing, and make them promptly 
detect the pretense of doing so with which at present the talk of 
every day is filled, I should think it had more than paid for itself.” 1 
— ‘We have learned that whether a man accepts from Fortune her 
spade, and will look downward and dig, or from Aspiration her 





8 Suffolk Bar Dinner, 1885. 

® “Tdeals and Doubts,” 10 Int. L. REv. 1. 

10 Hanson v. Globe Newspaper Co., 159 Mass. 293, 34 N. E. 462 (1893). 

11 Palmer v. Gordon, 173 Mass. 410, 53 N. E. 909 (1899). 

2 8 Harv. L. REv. 6. 

8 [bid., at p. 9. This piece of wisdom is a favorite and reappears in all sorts of 
quarters. 

14 Vegelahn v. Guntner, 167 Mass. 92, 44 N. E. 1077 (1896). 

% [bid. 

16 Address at Northwestern University, 1902. 

7 Ibid. / 18 Tbid. 
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axe and cord, and will scale the ice, the one and only success which 
it is his to command is to bring to his work a mighty heart.’ 
— “All that life offers any man from which to start his thinking or 
his striving is a fact. . . . And it does not very much matter what 
that fact is; for every fact leads to every other by the path of the 
air.” 2° — “The main part of intellectual education is not the ac- 
quisition of facts, but learning how to make facts live.” 7! — ‘The 
man of action has the present, but the thinker controls the fu- 
ture.”  — “The labor of lawyers is an endless organic process; the 
organism whose being is recorded and protected by the law is the 
undying body of society.” * — “I do not believe that the justifica- 
tion of science and philosophy is to be found in improved machin- 
ery and good conduct. Science and philosophy are themselves neces- 
saries of life. By producing them, civilization sufficiently accounts 
for itself.” ** — “Our ideal is repose, perhaps because our destiny 
is effort, just as the eyes see green after gazing at the sun.” * — 
“Although one believes in what commonly (with some equivoca- 
tion) is called necessity — that phenomena are always found to 
stand in quantitatively fixed relations to earlier phenomena — it 
does not follow that without such absolute ideals we have nothing 
to do but sit still and let Time run over us. The mode in which 
the inevitable comes to pass is through effort. Consciously or un- 
consciously, we all strive to make the kind of a world that we 
like.” * 

The tendencies of humanity are seen to flow through and about 
and behind the myriad instances of the law’s precedents. His 
philosophy of life appears in his judgments. 

And yet the Bar does not, after all, see the whole of it, nor the 
greatest part of it, in those.opinions. To find it, one must consult 
the little volume (privately printed) of “Speeches.” This is not 
the place to descant upon its varied treasures. But two of its most 
recurrent principles are these: Life, as a fact, is a stern, endless 





19 Memorial Day Address, 1884. 

20 Lecture on the Profession of the Law, 1886. 

21 Oration before the Harvard Law School Association, 1886. 
2 Eulogy on Sidney Bartlett, 1889. 

%3 Eulogy on Daniel S. Richardson, 1890. 

24 Speech at the Yale University Alumni Dinner, 1891. 

% Eulogy. on William Allen, 1891. 

% “Tdeals and Doubts,” 10 Int. L. REv. 1. 
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struggle of interests, and government can merely mitigate and reg- 
ulate its conditions; and, Life, as a purpose and a career, is an 
effort to reach an unattainable ideal; the ideal (not the actual) 
must be the aim, we must strive, yet it is never attainable. 


“We accept our destiny to work, to fight, to die for ideal aims. At 
the grave of a hero who has done these things we end not with sorrow at 
the inevitable loss, but with the contagion of his courage; and with a 
kind of desperate joy we go back to the fight.” 


“The rule of joy and the law of duty seem to me all one. . . . From 
the point of view of the world, the end of life is life. Life is action, the 
use of one’s powers. As to use them to their height is our joy and duty, 
so it is the one end that justifies itself.” 


“Life is a roar of bargain and battle; but in the very heart of it there 
rises a mystic spiritual tone that gives meaning to the whole, and trans- 
mutes the dull details into romance.” 


“‘Man is born to act. To act is to persist in affirming the worth of an 
end. And to persist in affirming the worth of an end is to make an 
ideal.” ?7 


“A teacher of law should send men forth with a pennon as well as with 
a sword, to keep before their eyes in the long battle the little flutter that 
means ideals, honor, yes, even romance, in all the dull details.” ** 


Still another notable trait of his opinions, of course, is the in- 
stinct for the history of the law. He cannot employ and apply a 
principle without thinking of it as having a history. How few 
judges really possess the historical sense! — the sense that every- 
thing now in the world has had a “becoming” (in old Heraclitus’ 
phrase) and that therefore its past is always worth examining, to 
explain its present. And, in Justice Holmes’ case, his constant re- 
sort to the landmark sources of our legal history has had a special 
flavor, in our judicial annals, because of its rarity. It is a constant 
ensample — and may we say reproach? — to the scores of indus- 
trious and accurate contemporaries who never reveal the slightest 
interest in the law’s history; or, if an interest, then no respectable 
acquaintance with the proper sources. ‘I have done my share of 
quotation from the Year Books,” he admitted at the Langdell 
Dinner in 1895. 





27 Speech at the soth Anniversary of Graduation, 1911. 
28 Speech at Northwestern University, 1902. 
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But it is not only by the “Y. B.” citations that you will identify 
his opinions from those of other judges. The correct sources, what- 
ever their range, you may expect to find that he has consulted and 
pillaged aptly for his need. On a chance page, for example, deal- 
ing with repayment of a dishonored draft,2* appear quotations 
from the Selden Society’s Publications, Brunner’s “ Forschungen,” 
and Heusler’s “Deutsches Privatrecht,” to testify to a point in the 
history of commercial paper. And the general postulate which 
precedes, “‘Our law of negotiable paper, like the rest of our law, 
has had a strictly European origin and history, which are folerably 
well known,”’—was it slyly given that suggestive whip-snap at the 
end? For, among the judges, who else knows it? Who else, indeed, 
cares? One must mourn (and a public lament has elsewhere been 
uttered) the obstinate indifference of our judges to the history of 
their own law. Justice Holmes’ opinions shine with an historical 
light, which in its luster of distinction ought to be even as the 
Penang Diamond,” a lure to the avid ambition of the judicial world. 

And who shall say that his concise and crystallized style of his- 
torical allusion may not have been deliberately chosen as the 
most pointed way of preaching the propriety of history while avoid- 
ing the prosy prolixity of exegetic elaboration? May we not sup- 
pose him to be convinced that, when some reference to history is 
necessary in a judicial opinion, a light indication of what everyone 
knows, or ought to know who has studied such things, is better 
than something more solemn and long-winded?* I believe that 
would be his point of view. 


The best thing about Justice Holmes’ taste and learning in his- . 
tory is that it has not dulled his sense for the practical needs in the 





29 Aslanian v. Dostumian, 174 Mass. 328, 54 N. E. 845 (1899). 

30 Have you ever read Lincoln Colcord’s romance, “The Drifting Diamond” ? 
If not, it is worth while. 

31 There is a good example in Grant Timber & Mfg. Co. v. Gray, 236 U. S. 133 
(1915), where the question was whether the Fourteenth Amendment was encoun- 
tered fatally by a Louisiana statute forbidding a petitory action for property to be 
brought by a defendant in a possessory action until after judgment in the latter. The 
opinion continues: “From the exceptio spolii of the Pseudo-Isidore, the Canon Law, 

and Bracton, to the assize of novel disseisin, the principle was of very wide applica- 
’ tion that a wrongful disturbance of possession must be righted before a claim of title 
would be listened to. . . . And from Kant to Ihering there has been much philoso- 
phizing as to-the grounds” (p. 134). And thus it sketches ten centuries in a sen- 
tence. 











606 HARVARD LAW REVIEW 


law of to-day. He is neither enchained by his respect for the past, 
as Blackstone was, nor deluded by a philosophy of historic contin- 
uity, as Savigny was. That too strong an emphasis on our contin- 
uity with the past will lead us astray, he has often warned us: — 
“The present has a right to govern itself, so far as it can. And 
it ought always to be remembered that historical continuity with 
the past is not a duty, it is only a necessity.” ** — ‘Questions of 
here and now occupy nine hundred and ninety-nine thousandths of 
the ability of the world.” * — “To rest upon a formula is a slumber 
that, prolonged, means death.” ** — “The law has got to be stated 
over again; and I venture to say that in fifty years we shall have it 
in a form of which no man could have dreamed fifty years ago.” * 
No other ever better exemplified the proper use of history as 
John Morley defined it: 


“T want to know what men did in the thirteenth century, not out of 
antiquarian curiosity, but because the thirteenth century is at the root 
of what men think and do jn the nineteenth. It is the Present that we 
seek to understand and to explain.” 


And yet his contentedness with the prospect of progress never 
rose to a too fervid faith in the virtues of reform. His most recent 
public utterance, ‘‘Ideals and Doubts,” * is devoted to this theme, 
and its closing sentence, in sounding the note of the Doubter, 
vouchsafes us also one of his neatest epigrams: 


“Tt is a pleasure to see more faith and enthusiasm in the young men; 
and I thought that one of them made a good answer to some of my 
skeptical talk when he said, ‘You would base legislation upon regrets 
rather than upon hopes.’”’ 


But Justice Holmes’ familiarity with legal history is only a 
phase of his broader interest in all literatures of life. I wonder 
whether any other man now pronouncing upon the complexities of 
humanity in law possesses so rich an acquaintance with all the 
recorded aspects of humanity? A man’s private library, large or 
small, is not always a fair index of his range of knowledge; but in 
this instance it is. Putting my hand casually on one of his book- 





82 Speech at the Langdell Dinner, 1895. 

3 Eulogy on Shattuck, 1897. 

% “Tdeals and Doubts,” 1o Itt. L. REv. 1. 

% Speech at the 250th Anniversary of Harvard University, 1886. 
% to Int. L. REv. 1 (1915). 
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shelves, not long ago, it touched a row of Gabriel Tarde’s works 
on psychology, longer than any I have ever seen outside of a 
bibliographical list. And I have sometimes wondered how many 
judges or lawyers were sufficiently down to date in the fine arts to 
identify the Dégas who was casually mentioned to illustrate a 
point in a brilliant opinion on the copyright of a circus poster.*’ 
When he was recommending a friend, some three or four years ago, 
to enter into the fascination of Fabre’s studies of bee life, the philis- 
tine friend did not then appreciate that he himself would later be 
seeking the hitherto unopened Fabre in the strictly technical quest 
of materials on the evolution of legal order in insect life. No 
man’s methods of his own, perhaps, can be advised unconditionally 
for others. to imitate; but Justice Holmes’ generality of absorption 
is certainly something that the young lawyers of to-day can afford 
to take notice of. For it is a time when the growing lawyer must 
realize that law too is growing and that our profession must be 
amply prepared to understand the cosmic range of facts which go 
to shape it. 

The short and the long of it is that these opinions are literature, 
not merely law; classics, not merely technics. 

But why do I linger and digress at the threshold of my subject, 
— the Law of Torts? Perhaps because I cannot say what I want 
to say without revealing an undue egoistic bias. 

For the truth is that I admire supremely Justice Holmes’ Law of 
Torts because—he is the only writer who has (publicly) agreed with 
me as to the fundamentals of that subject! It cannot be proved 
from the records (and indeed the records would suggest the con- 
trary), but it is a fact, that before his pioneer article (‘“‘ Privilege, 
Malice, and Intent’) appeared in the 1894 May number of this 
REvieEw,*® I had hit upon the same general analysis, which was set 
forth (“‘The Tripartite Division of Torts’’) in the 1894 November 
number.*®® Until his article appeared, I had not ventured to pro- 
mulgate so radical a discovery; but his printed corroboration gave 
me courage. What was before but subjective truth now became 
objective truth. Confirmed by him, I have never since doubted. 
And I am also convinced that the scientific discussion and harmon- 





37 Bleistein v. Donaldson Lith. Co., 188 U. S. 239 (1903). Or Goya or Manet, for 
that matter. -These figure in the opinion; likewise Ruskin’s “Elements of Drawing.” 
38 8 Harv. L. REV. 1. 39 Tbid., p. 200. 
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ization of our torts system will never be possible until that basic 
scheme is carried out into all details by some qualified person. 

What, then, was Justice Holmes’ system? It expressed the doc- 
trines of torts in three postulates: 

I. “Actions of tort are brought for temporal damage. The 
law recognizes temporal damage as an evil which its object is to 
prevent or to redress.” 

II. ‘‘When it is shown that the defendant’s act has had tem- 
poral damage to the plaintiff for its consequence, the next question 
is whether that consequence was one which the defendant might 
have foreseen. . . . If the manifest probability of harm is very 
great, and the harm follows, we say that it is done maliciously or 
intentionally; if not so great, but considerable, we say that the 
harm is done negligently; if there is no apparent danger, we call 
it mischance.” 

III. “But ... in some cases, a man may even intend to do 
the harm and yet not have to answer for it, 7. e. . . . the common- 
place .. . that the damage is actionable if done without just 
cause. . . . There are various justifications. In these instances, 
the justification is that the defendant is privileged knowingly to 
inflict the damage complained of. But whether, and how far, a 
privilege shall be allowed, is a question of policy. . . . Not only the 
existence but the extent or degree of the privilege will vary with 
the case. . . . In all such cases the ground of decision is policy; 
and the advantages to the community, on the one side and the 
other, are the only matters really entitled to be weighed.” ” 

Such is Justice Holmes’ tripartite division of tort principles. 
Throughout nearly a hundred and fifty opinions, his system can 
be seen in consistent application, aided by some of the other gen- 
eral philosophical and social truths already alluded to. Naturally, 
not all, nor most, of these opinions have any concern with the gen- 
eral theory. But at any rate one could nearly write a treatise on 
torts out of this body of opinions. And it will perhaps serve as a 
tribute (though sadly inadequate) to this achievement of his if we 
now survey briefly the array of decisions, noting here and there 
some of the more remarkable.” 





40 8 Harv. L. REv. pp. 1-9. 
4. The writer has taken the liberty to arrange the cases in his own order of details, 
which is not inherent in Justice Holmes’ theory. 
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I. THe ELEMENT OF TEMPORAL DAMAGE TO THE PLAINTIFF. 


Under Corporal Damage, a principal question of course concerns 
the doctrine of the first Spade case,” involving illness caused through 
fright. Here he sagely emphasizes the limitation defined in that case 
as purely “an arbitrary exception based upon a notion of what is 
practicable.” “ Under the Death Statute, his principal opinion 
dealt with the problem of an infant injured en ventre sa mére and 
dying after birth.“ 

Under Societary Damage, in Defamation, the high lights are 
represented in the doctrine that to say of a nurse that she uses 
whisky is actionable if it will lead “even an appreciable fraction” 
of readers to regard the plaintiff with contempt;® and that to 
call a married woman a whore is defamatory, even though the 
acts of adultery proved were with one and the same person only.” 
In Unfair Trade, the Zither case *’ was as neat as possible an illus- 
tration of the distinction between actionable deception of the 
customer by imitation of the authorship, and non-actionable imi- 
tation of the mechanism without deception as to the authorship. 
In Copyright, the Circus-Poster case ** must be deemed a perma- 
nent classic of the law; it is better reading than an essay of Lan- 
dor or DeQuincey. But personally I feel the greater gratitude for his 





# 168 Mass. 285, 47 N. E. 88 (1897). 

# Smith v. Postal Tel. Cable Co., 174 Mass. 576, 55 N. E. 380 (1899); Homans 2. 
Boston Elev. R. Co., 180 Mass. 456, 62 N. E. 737 (1902); Cameron v. New England 
T. & T. Co., 182 Mass. 310, 65 N. E. 385 (1902). 

“ Dietrich v. Northampton, 138 Mass. 14 (1884). In Slater v. Mexican National 
R. Co., 194 U.S. 120 (1904) the question was whether the amount and time of payment 
for death was part of the remedy or of the right. 

4 Peck v. Tribune Co., 214 U. S. 185 (1909). 

Rutherford v. Paddock, 180 Mass. 289, 62 N. E. 381 (1902). Here belong also: 
Squires v. Wason Mfg. Co., 182 Mass. 137, 65 N. E. 32 (1902) (special damage in 
slander of title); Haynes v. Clinton Printing Co., 169 Mass. 512, 48 N. E. 275 (1897) 
(“words of mere suspicion” suffice); Bigelow v. Sprague, 140 Mass. 425, 5 N. E. 144 
(1886) (multifold copies as separate libels). 

47 Flagg Manufacturing Co. v. Holway, 178 Mass. 83, 59 N. E. 667 (1901). Here 
also belongs: Chadwick v. Covell, 151 Mass. 190, 23 N. E. 1068 (1890) (gift of secret 
formulas by the intestate and later a sale of them by his administrator; a very pretty 
case, which could be argued for an afternoon, touching its fundamentals). In Weener 
v. Brayton, 152 Mass. 1o1, 25 N. E. 46 (1890), may we not regret that he lost a chance 
to dissent from the scientifically misguided doctrine (now laid to rest by quite un- 
scientifically motivated legislators) that a trade-union label may be pirated ad lib.? 

48 Bleistein v. Donaldson Lith. Co., 188 U. S. 239 (1903). 
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dissent (for that is what it is en principe) in the Music Record 
case.“ That decision has always seemed to me truly shocking 
in the blow it struck at the rights of composers; and it let loose a 
tumultuous and needless struggle in the halls of Congress, when 
legislation to correct it was opposed by the ruthless ones who 
desired to grow rich on the unrewarded genius of others. And to 
the philistine and unimaginative assertion in the majority opinion: 
“These musical tones are not a copy which appeals to the eye’’(!), 
it was sufficient for him to answer irrefragably: 


“The result is to give to copyright less scope than its rational signifi- 
cance and the ground on which it is granted seems to me to demand. 
. . . The ground of copyright is that the person to whom it is given has 
invented some new collocation of visible or audible points, — of lines, 
colors, sounds, or words. The restraint is directed against reproducing 
this collocation. . . . One would expect that, if it was to be protected 
at all, that collocation would be protected according to what was its 
essence, 7. ¢. . . . not only the invention, . . . but the result which 
gives to the invention its meaning and worth. . . . On principle, any- 
thing that mechanically reproduces that collocation of sounds ought to 
be held a copy, or, if the statute is too narrow, ought to be made so by 
a further act, except so far as some extraneous consideration of policy 
may oppose.” °° 


In Proprietary Damage, one of his earliest opinions ™ gave an 
interesting opportunity to bring to bear some of that historical 
learning which he had just given to the world in “The Common 
Law” — here on the question how far a bailee can recover for 
injury to the bailed chattel; and the opinion shows that history 
was never allowed by him to enslave modernity. Two great cases 
in trover — whether title is transferred by judgment alone,” and 
whether the Statute of Limitations not merely bars an action but 
also transfers title*—concern rather the law of transfer of rights. 





49 White-Smith Music Pub. Co. v. Apollo Co., 209 U. S. 1 (1908). 

50 Tbid., pp. 19-20. 

51 Brewster v. Warner, 136 Mass. 57 (1883). This was his first year on the Bench. 

8 Miller v. Hyde, 161 Mass. 472, 37 N. E. 760 (1894). His (dissenting) opinion 
contains a courteous tribute (of course he was the first judge to discover them) to 
‘the learned researches” of Mr. Ames and Mr. Maitland. I must say that I have al- 
ways preferred the doctrine of the majority. 

88 Chapin v. Freeland, 142 Mass. 383, 8 N. E. 128 (1886). Here also I have had to 
believe that the best practical solution is squarely to hold, as Field, J., did, that these 
statutes are really statutes of prescription. 
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II. THe ELEMENT OF CULPABLE CAUSATION BY THE DEFENDANT 


The exposition of this principle — “whether fraudulent, ma- 
licious, intentional, and negligent wrongs can be brought into a 
philosophically continuous series” — was already (before he went 
on the Bench) given currency in ‘‘The Common Law.” It was 
a great discovery, which has ever since lightened and relieved the 
pains of scientific fever in this locus. There are, however, few opin- 
ions in which the nicest questions of principle come to be dissected. 

In the Coal-Hole case™ (which was indeed his very first opin- 
ion in a tort case), the difference was emphasized between that 
active causation which is generally required for liability and that 
inaction which can make liable only by exception and, here, by 
statute. Passing over some related topics,” the most interesting 
opinions are found in the field of Remoteness of Consequence and 
Acting at Peril. 

Remoteness. The Lessor-and-Lessee opinions ® are a most en- 
lightening series; they give him good illustration for a favorite 
doctrine, that “the general tendency has been to look no further 
back than the last wrongdoer”; and they adjust some very sensi- 
ble and consistent distinctions. The application of the principle 
to personalty, in the Itinerant Freight-Car case,” completed the 
illumination of the principle. In the field of defamation, I have 


5 Fisher v. Cushing, 134 Mass. 374 (1853) (injury at a coal-hole in the sidewalk; 
a statute required notice of injury to be served before suit began upon the “person 
obliged by law to repair”; held, that the statute did not apply to defects of the sort 
here concerned). 

55 Davis v. Rich, 180 Mass. 235, 62 N. E. 375 (1902) (ice-creating spout on a house); 
Hogan »v. Barry, 143 Mass. 538, 10 N. E. 253 (1887) (grantee’s responsibility for nui- 
sance originating before acquisition of title). 

There is, of course, a long list of opinions passing upon questions of negligence for 
the jury — some twenty-five in all; need I cite them? I will send the list to any one 
who would care for it. They are full of shrewdness and good style. 

There is also a half-score of opinions solving questions of municipal and other statu- 
tory liabilities, just the kind of cases that are true meat for lawyers, — that is, for 
the lawyers who argue them, but not entertaining to later students. 

5 Clifford v. Atlantic Cotton Mills, 146 Mass. 47, 15 N. E. 84 (1888) (lessor’s 
liability for injury to traveler by snow falling from roof); Oxford v. Leathe, 165 Mass. 
254, 43 N. E. 92 (1896) (lessor’s liability for injury on a defective platform); Quinn 
v. Crimings, 171 Mass. 255, 50 N. E. 624 (1898) (injury by fall of defective fence); 
O’Malley v. Twenty-Five Associates, 178 Mass. 555, 60 N. E. 387 (1901) (lessor’s 
liability for injuty by a defective hoisting-hook). 

57 Glynn ». Central R. Co., 175 Mass. 510, 56 N. E. 698 (1900). 
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never forgiven Hastings v. Stetson ** for being so perversely wrong; 
and so I do not see why I should be reconciled to the Arsenic-in- 
Silk case,>® which instead of paring down Hastings v. Stetson gave 
it a new application; in these days of more widespread touchiness 
on public sanitation, it would be worth while to raise the question 
again. 

Acting at Peril. For damage by Buildings, the Division Fence 
case ® gave us a most restorative survey of the principle, remedying 
the confusion caused by the unfortunate opinion of a prior judge in 
the Chimney case, and epitomizing the doctrine of “The Common 
Law.” For Defamation, we owe him a perpetual debt for the dis- 
senting opinion in the case of the Wrong Initials; and the sure 
hand of one who is merely fitting a new instance into a general 
system is here seen in striking contrast to the juristic helplessness 
of the English opinions in the later case of the Imaginary British 
Tripper’s case.® 


III. THe Excuse ELEMENT 


In this large field one must be content only to note here and there 
some of the opinions in which the general maxims of life and the 


doctrines of “‘ Privilege, Malice, and Intent” were most individually 
illustrated. 





58 126 Mass. 329 (1879) (Gray, C. J.: “One who utters a slander is [as a matter of 
law] not responsible . . . for its voluntary and unjustifiable repetition, without his 
authority or request, by others over whom he has no control”). This is just as per- 
verse to human nature as Lord Ellenborough’s well-known horse-pond illustration in 
Vicars v. Wilcocks, 8 East 1 (1806). 

59 Elmer v. Fessenden, 151 Mass. 359, 24 N. E. 208 (1890) (defendant physician 
made a false statement that there was arsenic in the silk used in the plaintiff’s fac- 
tory; some of the plaintiff’s workmen left him, acting on a repetition of the rumor; 
held, no recovery, at least unless the repetition was privileged, as to which, no decision). 

60 Quinn v. Crimings, 171 Mass. 255, 50 N. E. 624 (1898) (injury by fall of a division 
fence between land of A. and the defendant; the plaintiff was on A.’s land, and the part 
that fell was for A. to repair). I wonder what other judge would have considered and 
cited the latest editions of CLERK & LINDSELL, PoLLock, and JAGGARD, thus paying 
homage to scientific discussion of the law. 

61 Cork v. Blossom, 162 Mass. 330, 38 N. E. 495 (1894). 

‘ ® Hanson v. Globe Newspaper Co., 159 Mass. 293, 34 N. E. 462 (1893) (the de- 
fendant chronicled the arrest and fining of “‘H. P. Hanson, a real estate and insurance 
broker of South Boston”; this described the plaintiff; but the person fined was A. 
P. H. Hanson, another real estate and insurance broker of South Boston; the majority 
opinion exonerated the defendant). 

6 Jones v. Hulton, L. R. [1909] 2 K. B. 444. 
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In Contributory Negligence, the Closed Hatchway case ™ gave 
a concise demonstration of one limit of that doctrine. In the Mud- 
hole case the opinion pointed out the fundamental principle of 
election of dangers. In its application to trespassers and licensees, 
the limitations of the principle were worked out, as to defects of the 
premises ® and as to ruthless conduct of the proprietor; ® and in 
the Railroad Crossing case the whole law of that part of the sub- 
ject is almost codified.® 

Under Necessities for Protection from Calamities, a common- 
place incident of city life, in the Drunken Passenger case,® is made 
the text for propounding one of the greatest and least developed doc- 
trines of our law, that “‘a man cannot shift his misfortunes to his 
neighbor’s shoulders,’ and the possible limits of it are outlined. 
The contrary principle has of late been put forward — “Not kennt 
kein Gebot” —by government-appointed German professors at- 
tempting to justify the Prussian Government’s foul and egoistic 
sacrifice of innocent Belgium as a measure of self-protection against 
alleged would-be aggressors. Morality, chivalry, sociology, and 
(let us hope) Anglo-American law ™ do not sanction an insidious 


~~ 





* Pierce v. Cunard S. S. Co., 153 Mass. 87, 26 N. E. 415 (1891) (a workman be- 
tween decks was smothered by a fire; the defendant’s agent had later closed the 
hatches, preventing egress). In a dozen other opinions, the questions were of only 
passing interest. | 

6 Pomeroy v. Westfield, 154 Mass. 462, 28 N. E. 899 (1891) (the plaintiff drove home 
at night over a known dangerous road, “and allowed his horse in the darkness to go 
unguided around the mud-holes and past the culvert”’). 

6 Reardon v. Thompson, 149 Mass. 267, 21 N. E. 369 (1889) (“‘No doubt a bare 
licensee has some rights; the landowner cannot shoot him’”’). Sheehan v. Boston, 171 
Mass. 296, 50 N. E. 543 (1898) (walking on the grass in a park). 

67 Palmer v. Gordon, 173 Mass. 410, 53 N. E. 909 (1899) (the defendant’s cook 
dashed hot water on some annoying boys who would not leave his kitchen); Riley 
v. Harris, 177 Mass. 163, 58 N. E. 584 (1900) (licensee bit by a dog). 

68 Chenery v. Fitchburg R. Co., 160 Mass. 211, 35 N. E. 554 (1893); foreshadowed 
by June v. Boston & Albany R. Co., 153 Mass. 79, 26 N. E. 238 (1891). 

I need not here notice the numerous opinions applying the principle (usually con- 
fined to the facts of each case) to employees; there are some forty of them. The 
most notable is Schlemmer »v. Buffalo, Rochester & Pittsburg R. Co., 205 U. S. 1, 11 
(1906), where a brief but unique passage points out the relation between assumption 
of risk and contributory negligence. For lack of such juristic analysis, our present 
law is here in a pottering condition. 

69 Spade v. Lynn & Boston R. Co. (second appeal), 172 Mass. 488, 52 N. E. 747 
(1899) (the plaintiff, a woman passenger, was injured by the jostling caused by the 
defendant’s conductor forcibly removing a drunken man from the car). 

70 Gilbert v. Stone, Aleyn 35 (1648); Scott v. Shepherd, 2 W. Bl. 892 (1773) (Black- 
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doctrine whose abominable consequences are thus illustrated on an 
international scale. 

Under Necessities of Industrial Livelihood, we come to some of 
his most distinctive opinions.” They deserve an essay or a treatise 
by themselves; for they invoke and expound a whole philosophy 
of the economic struggle, with careful shaping of particular dis- 
tinctions for the several typical situations. No man can consider 
himself to have a respectable conviction on this subject unless he 
has faced and settled with the dissenting opinion in Vegelahn v. 
Guniner. The only opinions (that I know of) to be even mentioned 
with it in their breadth of thinking are those of Stevenson, V. C., 
in Booth v. Burgess and of Baker, J., in Iron Molders’ Union 
v. Allis-Chalmers Co.” 

Under Necessities of Fair Trade, the Watch case “ furnished a 
notable opinion defining limitations on thievery of business good 
will by dwellers in a common locality; and the Pill case,” by users 
of a common process. 

Under Necessities of Landed Improvements, a series of opin- 





stone, J.: ‘‘Not even menaces from others are sufficient to justify a trespass against 
a third person’); Queen v. Dudley & Stephens, L. R. 14 Q. B. D. 273 (1884) (Cole- 
ridge, C. J., p. 287: “It is not needful to point out the awful danger of admitting 
the principle which has been contended for”); Campbell v. Race, 7 Cush. (Mass.) 
408 (1851); Vincent v. Lake Erie Transportation Co., 109 Minn. 456, 124 N. W. 221 
(1910); Notes in Harv. L. Rev. VII, 302; VIII, 414; XIII, 599; XXIII, 490; 10 Cot. 
L. REv. 372; John H. Wigmore and Henry C. Hall, “Compensation for Property 
Destroyed to stop the Spread of a Conflagration,” 1 Itz. L. Rev. sor. 

In Boston Ferrule Co. v. Hills, 159 Mass. 147, 34 N. E. 85 (1893), another instance 
of the Anglo-American principle had already been dealt with in an opinion of Justice 
Holmes. 

7 Vegelahn v. Guntner, 167 Mass. 92, 44 N. E. 1077 (1896) (dissenting); May ». 
Wood, 172 Mass. 11, 51 N. E. 191 (1898) (dissenting); Weston v. Barnicoat, 175 
Mass. 454, 56 N. E. 619 (1900); Plant v. Woods, 176 Mass. 492, 57 N. E. torr 
(1900) (dissenting); Moran v. Dunphy, 177 Mass. 485, 59 N. E. 125 (1901); Aikens 
v. Wisconsin, 195 U. S. 194 (1904). I regard the majority opinion in May v. Wood 
as one of the most repulsive ever written on the subject by any court. 

2 42 N. J. Eq. 181, 65 Atl. 226 (1906). 

7 166 Fed. 45 (1908). 

™ American Waltham Watch} Co. v. United States Watch Co., 173 Mass. 85, 53 
N. E. 141 (1899). In his later opinion in the Waterman Pen case (235 U. S. 88 (1914)), 
the variance from earlier doctrine was more apparent than real; but because of the 
general needs to-day of greater strictness of legal protection, I ventured to call public 
attention to the unfortunate trend of modern cases (“‘ Justice, Commercial Morality, 
and the Federal Supreme Court: the Waterman Pen Case,” 1o Int. L. REv. 178). 

% Jacobs v. Beecham, 221 U. S. 263 (1911). 























JUSTICE HOLMES AND THE LAW OF TORTS 615 


ions shrewdly works out sensible rules, exemplifying a favorite 
maxim, calculated to exhibit the dominance of life over logic, that 
“most differences are only differences of degree, when nicely ana- 
lyzed.” 

Under Necessities of Free Discussion (Defamation), two great 
opinions are recorded. The Disbarment case ” is a concise treatise 
on the privilege for publishing a report of judicial proceedings. 
The New York Custom-House case ** is an equally concise but ade- 
quate summary of the principle of fair criticism, as distinguished 
from assertion of fact. 

Under Necessities for Independence of Public Officers, we reach, 
in the Glanders case,’® opposing opinions which twenty-five years 
ago made a landmark for the development of a principle now second 
to none in its importance to future governmental conditions — 
the principle of a public officer’s immunity for private harm done 
by him in good faith, but by error of fact or opinion, in exercising 
his office. Modern officialized sanitation and the like makes this 
one of the great questions.of the coming century. National traits 
and traditions are involved. Germany and France, starting at op- 
posite extremes, have both shifted somewhat. American condi- 
tions (pace some of our younger Ph.D. political scientists) still 
pretty much fit the frank description of older British conditions by 
the genial De Grey, C. J.: 





% Rideout v. Knox, 148 Mass. 368, 19 N. E. 390 (1889) (the spitefence); Smith 2. 
Morse, 148 Mass. 407, 19 N. E. 393 (1889) (same); Middlesex Co. ». McCue, 149 
Mass. 103, 21 N.} E. 230 (1889) (silting up of a pond by cultivation of a hillside); 
Bainard v. Newton, 154 Mass. 255, 27 N. E. 995 (1891) (discharge of sewage into a 
brook); Buckley v. New Bedford, 155 Mass. 64, 29 N. E. 201 (1891) (overflow of 
sewage). 

77 Cowley v. Pulsifer, 137 Mass. 392 (1884). 

78 Burt v. Advertiser Newspaper Co., 154 Mass. 238, 28 N. E. 1 (1891). 

Under Necessities for Freedom of Parties’ Resort to Courts (Malicious Prosecution), 
no case seems to have given him special inspiration to a creative opinion. Allen 2. 
Codman, 139 Mass. 136, 29 N. E. 537 (1885) (advice of counsel as to probable cause); 
Krulevitz v. Eastern R. Co., 143 Mass. 228, 9 N. E. 613 (1887) (unlawful mode of ar- 
rest); Gray v. Parke, 162 Mass. 582, 39 N. E. 191 (1895) (probable cause, on the 
facts); Connery v. Manning, 163 Mass. 44, 39 N. E. 558 (1805) (similar); Burt ». 
Smith, 203 U. S. 129 (1906) (preliminary injunction as evidence of probable cause). 

79 Miller v. Horton, 152 Mass. 540, 26 N. E. 100 (1891) (officers were by law author- 
ized to kill diseased horses; they killed the plaintiff’s horse, but it was not diseased; 
the majority opinion, by Holmes, J., held that the officers were not protected from 
liability). : 

80 Miller v. Seare, 2 W. Bl. 1141, 1144 (1777). 
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“The defendant we personally know to be a gentleman of the ut- 
most integrity and honour; but in the country very low and obscure 
men often creep into the commission, and to arm them with such arbi- 
trary powers would be of the most terrible consequence.” 


And so it is a satisfaction to find that our Justice has left his im- 
press here also to guide the future. 

And after all it is perhaps these trifling cases of a yeoman’s 
plow-horse in the obscure village of Rehoboth, Massachusetts, that 
have given the greatest zest to our Justice, amidst the lucubration 
of tedious records and the balancing of acute arguments. Himself 
has somewhere said it (and it is a passage which confers a perdur- 
able doctorate of dignity upon the daily judicial task): 


““My keenest interest is excited, not by what are called great ques- 
tions and great cases, but by little decisions which the common run of 
selectors would pass by because they did not deal with the Constitution 
or a telephone company, yet which have in them the germ of some wider 
theory, and therefore of some profound interstitial change in the very 
tissue of the law. The men whom I should be tempted to commemorate 
would be the originators of transforming thought. They often are half 
obscure, because what the world pays for is judgment, not the original 
mind. . . . This day marks the (fact that all thought is social, is on 
its way to action; that, to borrow the expression of a French writer, 
every idea tends to become first a catechism and then a code; and that 
according to its worth his unhelped meditation may one day mount a 
throne, and without armies, or even with them, may shoot across the 
world the electric despotism of an unresisted power.” 

John H. Wigmore. 


NORTHWESTERN UNIVERSITY LAw ScHOOL, 
Chicago, Illinois. 
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THE SPEECH OF JUSTICE 


ONSERVATIVE political opinion in America cleaves to the 
tradition of the judge as passive interpreter, believing that 
his absolute loyalty to authoritative law is the price of his im- 
munity from political pressure and of the security of his tenure. 
Therefore, since he should have no aim but to understand the law 
as he finds it, conservative opinion finds it monstrous to require 
of Kim results which shall suit the changing popular aspirations, 
which, being unformulated, must be vague, undifferentiated, and 
fragmentary. His is the réle of a faithful administrator whose 
success depends upon his interpretation of the written word, not 
of the full heart. In its passionate adherence to this tradition such 
opinion is not disinterested; it would as eagerly encourage judicial 
initiative, if the laws were framed by labor unions, as it insists upon 
rigid obedience in a system framed for the most part for the pro- 
tection of property and for the prevention of thoroughgoing social 
regulation. Under such a system nothing seems to it more sub- 
versive of ordered liberty than to permit the judge to make a per- 
sonal interpretation of the uncertain and distracted yearnings of a 
supposititious public opinion. 

This attitude is in part right and in part wrong. Much of the 
law is indeed written in formal shape, the authoritative emana- 
tion of the state through agencies to which the judge is confessedly 
inferior. Beyond the limits of such ambiguity as the words may 
honestly carry the judge surely has no duty but to understand, 
and to bring to his understanding good faith and dutiful acquies- 
cence. For the results he may not justly be held accountable; to hold 
him is to disregard the social will, which has imposed upon him 
that very quiescence that prevents the effectuation of his personal 
notions. There is a hierarchy of power in which the judge stands 
low; he has no right to divinations of public opinion which run 
counter to its last formal expressions. Nevertheless, the judge 
has, by custom, his own proper representative character as a 
complementary organ of the social will, and in so far as conser- 
vative sentiment, in the excess of caution that he shall be obe- 
dient, frustrates his free power by interpretation to manifest the 
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half-framed purposes of his time, it misconceives the historical 
significance of his position and will in the end render him incom- 
petent to perform the very duties upon which it lays so much em- 
phasis. The profession of the law of which he is a part is charged 
with the articulation and final incidence of the successive efforts 
towards justice; it must feel the circulation of the communal blood 
or it will wither and drop off, a useless member. 

When Plato tried to define justice, he found he could not stop 
short of building a commonwealth. No concept would answer 
which did not comprise the sum of the citizen’s relations to the 
state at large. Yet we know that such a definition does not define 
until it be filled with purposes which the people feel and the state 
sets out to realize. Ulpian might take as the constitutive principle 
of justice the steady and eternal purpose to give each man his own, 
but no a priori concepts can determine in advance what each man’s 
own shall be, and the form of justice will be without content till 
we fill it with the ardor of life. It can from time to time become 
realized in fragmentary compromises, the ingenious expedients of 
those who can penetrate and satisfy the cravings of the time, but 
it will submit to no eternal rationalistic, any more than any other 
manifestation of the human soul. 

Two conditions are essential to the realization of justice accord- 
ing to law. The law must have an authority supreme over the will 
of the individual, and such an authority can arise only from a 
background of social acquiescence, which gives it the voice of in- 
definitely greater numbers. than those of its expositors. Thus, 
the law surpasses the deliverances of even the most exalted of its 
prophets; the momentum of its composite will alone makes it 
effective to coerce the individual and reconciles him to his sub- 
serviency. The pious traditionalism of the law has its roots in a 
sound conviction of this necessity; it must be content to lag 
behind the best inspiration of its time until it feels behind it the 
weight of such general acceptance as will give sanction to its pre- 
tension to unquestioned dictation. Yet with this piety must go a 
taste for courageous experiment, by which alone the law has been 
built as we have it, an indubitable structure, organic and living. 
It is in this aspect that the profession of the law is in danger of 
failing in times like our own when deep changes are taking place 
in the convictions of men. It is not as the priests of a completed 
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revelation that the living successors of past lawmakers can most 
truly show their reverence or continue the traditions which they 
affect to regard. If they forget their pragmatic origin, they omit 
the most pregnant element of the faith they profess and of which 
they would henceforth become only the spurious and egregious 
descendants. Only as an articulate organ of the half-understood 
aspirations of living men, constantly recasting and adapting exist- 
ing forms, bringing to the high light of expression the dumb im- 
pulses of the present, can they continue in the course of the ances- 
tors whom they revere. 

Yet the conditions of the enterprise have changed. Until within 
a very few decades the American bench and bar could utter justice 
without misgiving or constraint. Differences of course there were, 
but the self-conscious elements of society were homogeneous and 
the divergences not fundamentally distracting. At least, such 
genuine distraction as there was was latent, class grievances were 
inaudible, justice might be vague but it was consistent. Lawyers 
got by a kind of natural right the authority to interpret justice, 
since they were in a broad sense genuine representatives of all 
that could achieve representation. Nor was it different in Great 
Britain. When Lord Mansfield made the modern commercial law 
of England, he had no need to force his native convictions; he 
spoke with authority because the resultant of values in his mind 
substantially accorded with that of all other men who ever con- 
ceived that their scale of values could gain any effective recog- 
nition. 

All this has changed; the profession is still drawn, and so far 
as we can see, will always be drawn, from the propertied class, 
but other classes have awakened to conscious control of their 
fate, their demands are vocal which before were dumb, and 
they will no longer be disregarded. If justice be a passable ac- 
commodation between the vital and self-conscious interests of 
society, it has taken on a meaning not! known before. But the 
profession has not yet learned to adapt itself to the change; that 
most difficult of adjustments has not been made, an understanding 
of and sympathy with the purposes and ideals of those parts of 
the common society whose interests are discordant with its own. 
Yet nothing can be more certain than that its authority as inter- 
preter of customary law must in the end depend upon its power to 
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learn precisely that adaptation. As mediator it must grasp from 
within the meaning of each phase of social will; it must divine the 
form of what lies confused and unexpressed and must bring to 
light the substance of what is half surmised. To adjust and to 
compromise, to balance and to value, one must first of all learn to 
know, not from the outside, but as the will knows. This is the con- 
dition of the continued high position of the lawyer; without this 
he must degenerate to a mere rational automaton, expounding a 
barren scholasticism which his society will quickly learn to value 
at its true worth. 

It may be said that this fate is in any event inevitable, that the 
obvious purport of the present is towards an increasing body of 
minute formularies which leave no option and permit no latitude. 
Yet one must not be too hasty to confuse cause with effect. A 
large part of the tendency towards such meticulous prolixity rests 
in the very inability of the profession to show a more enlightened 
sympathy with the deeper aspirations of the time. Moreover, 
as we are coming now to learn, no human purpose possesses itself 
so completely in advance as to admit of final definition. Life over- 
flows its moulds and the will outstrips its own universals. Men 
cannot know their own meaning till the variety of its manifestations 
is disclosed in its final impacts, and the full content of no design 
is grasped till it has got beyond its general formulation and become 
differentiated in its last incidence. It should be, and it may be, the 
function of the profession to manifest such purposes in their com- 
pleteness if it can achieve the genuine loyalty which comes not 
from obedience, but from the according will, for interpretation is 
a mode of the will and understanding is a choice. 

In so far as we have realized that definition must follow applica- 
tion, the movement has been to intrust broad powers to adminis- 
trative commissions, which thus become charged with the execu- 
tion of wide‘legislative purposes, and which establish upon them a 
customary law through the slow accretion of their own precedents. 
Such functions should more properly lie with courts, who by train- 
ing and experience ought to be better fitted for their discharge. 
The movement reflects a suspicion of courts in the end resting upon 
that very scrupulousness to the written word which has been their 
undoing. Yet they stand in a dilemma, because, while no ritualistic 
piety can save them from the necessity of an active partisanship 
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amid the contests of their time, their partiality must endure the 
final test of a genuine social ideal which shall be free from class 
prejudice. Like every public functionary, in the end they are 
charged with the responsibility of choosing but of choosing well. 
Courage and insight alone can in the end win confidence and power. 
Democracy must learn to value and to trust such qualities or de- 
mocracy cannot disentangle its true purposes and realize its vaguely 
formed ideals; but democracy is quick to understand those who 
respond to its fundamental feelings, and is ruthless in casting aside 
those who seek cover behind the protection of the written word, 
for which it may, and even in the same breath, itself profess 
reverence. 

The profession of the law has its fate in its own hands; it may 
continue to represent a larger, more varied social will by a_broader, 
more comprehensive interpretation. The change must come from 
within; the profession must satisfy its community by becoming 
itself satisfied with the community. It must assimilate society 
before society will assimilate it; it must become organic to remain 
a living organ. No political mechanism designed to accomplish 
this by fear will succeed, if the inward disloyalty of purpose re- 
main. The lawyer must either learn to live more capaciously or 
be content to find himself continuously less trusted, more cir- 
cumscribed, till he becomes hardly more important than a minor 
administrator, confined to a monotonous round of record and rou- 
tine, without dignity, inspiration, or respect. There can be no 
ambiguity in the answer of those who are worthy of the tradi- 


tions and the power of a noble calling. 
Learned Hand. 


New York. 
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THE PLACE OF LOGIC IN THE LAW 


T is a curious fact that while critics and reformers of the law for- 
merly used to take their stand on self-evident truths, and 
eternal principles of justice and reason, their appeal now is pre- 
dominantly to vital needs, social welfare, the real or practical need 
of the times, etc. Those who believe law to be not an isolated island 
in vacuo but a province of the life we call civilization, occupying . 
similar soil and subject to the same change of intellectual season as 
the other provinces, will see in the fact noted above nothing but an 
indication of the general passing out of fashion of the old rationalism 
or intellectualism. 

The seed of the protest against the over-emphasis of the logical 
element in the law was planted by Von Jhering and Justice Holmes 
over a generation ago.! But legal science in this country was then 
so far behind that of Germany that the logical elaboration and sys- 
tematization of the law embodied in the work of Langdell and Ames 
proved the more pressing need and obtained the right of way. But 
there are many indications that the forces of anti-intellectualism 
are now rising in American legal thought, and they are sure to find 
powerful support in the public impatience with legal technicalities. 

Imitators or followers seldom possess the many-sided catholicity 
of the pioneer or master. Thus Von Jhering and Justice Holmes, 
while emphasizing other factors, by no means deny all importance 
to legal logic. A large part of Von Jhering’s “ Geist” ? is devoted to a 
logical analysis of the method and general ideas of the law; and 
Justice Holmes is careful to emphasize the function of general ideas 
in the development of the law (e. g., the idea of identity in succes- 
sion after death and inter vivos),? and his book abounds in illustra- 
tions of how difficult legal problems can be cleared up by just 
logical analyses.‘ But the new, more zealous crusaders against 





1 Von Juertnc, Geist D. R6m. REcurt, iii, § 69. ScHerz uv. Ernst, ch. 1 and pts. 
iii and iv. Hotmes, Common Law, ch. 1. 

2 §§ 44-46, 59-68, and esp. §§ 45, 64, 65. 

8 THe Common Law, ch. x. Note the quotation at the end of the preface, and the 
important place of “reasons” in the development of the law, pp. 5, 36. 
4 See especially pp. 214, 219, 220, 239, 280. 
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legal idealogy are less cautious, and are inclined to deny all value 
to logic and general principles.’ Now it is a rather simple task to 
show the inadequacies of the proposed substitutes for the tradi- 


tional principles of legal science. Sound common sense, the lessons 


of experience, the unspoiled sense of justice, the teachings of the as 
yet to be established science of sociology, or the somewhat elusive 
and perhaps altogether mythical will of the dominant class, cannot, 
without the aid of a logical legal technique, help us elaborate the 
laws of gifts, sales, mortgages, or determine the precise liability of 
a railroad company to those who use its sleeping car service. It is 
also easy enough to refute these new crusaders out of their own 
mouths and show that they themselves attach great value to a 
clear and logically consistent elaboration of the law. But such easy 
refutations, while they may be just, are seldom illuminating, un- 
less we examine the situation with some thoroughness. This may 
lead us into the supposedly foreign fields of logic and metaphysics. 
But at the time when the foundations of our legal system are ques- 
tioned both inside and outside of the legal fraternity, it would be 
only the wisdom of the ostrich which would counsel us to refrain 
from entering into these fields because, forsooth, the old tradition 
says that law is law, and has nothing to do with any other field of 
human inquiry. It may be reassuring to orthodox legal scholar- 
ship to note that the foremost representatives of the exact and 
natural sciences have now outgrown the childish fear of meta- 
physics as the intellectual bogy — witness the writings of Russell, 
Poincaré, Duhem, Ostwald, and Driesch. 


I 


A suggestive parallel can be drawn between the functions of the 
law and of natural science. Both facilitate transactions by increas- 
ing our reliance on the future. We build our modern houses, 
bridges, and machinery because science makes us more certain that 
these structures will withstand the variations of pressure, etc. We 
enter into business because we expect that people will continue to 





5 WisTENDORFER, Diz DEUTSCHE RECHTSPRECHUNG, 223; Fucus, Dre GEMEIN- 
SCHADLICHKEIT DER KONSTRUKTIVEN JURISPRUDENZ, chs. i and ii; BENTLEY, THE 
Process OF GOVERNMENT, ch. i, and Brooks ADAMS, CENTRALIZATION AND THE Law, 
lectures i and ii. 

8 CENTRALIZATION AND THE LAW, 39, 41, 43; WUSTENDORFER, 219-222. 
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desire certain commodities, and we count on the state to continue 
to protect us against robbery. We sell on credit not only because 
we expect that most people will be moved (by habit or conscience) 
to pay, but also because the law provides us with a machinery for 
collecting what is due. If our debtors also know that this ma- 
chinery exists, they will pay more readily and the expense of using 
this legal machinery will be accordingly reduced. That the law 
should be readily knowable is, thus, essential to its usefulness. So 
far is this true that there are many inconveniences or injustices in 
the law which men would rather suffer than be paralyzed in their 
action by uncertainty. Primitive law, 7. e¢., all-legal systems un- 
influenced by Greek science, try to achieve this certainty by fixed 
rules or dooms enumerating specific actions and their consequen- 
ces, just as they store up wisdom in isolated saws or proverbs. 
Clearly the multitudinous and complicated relations of modern 
life could not possibly be regulated by such a method. Like the 
classical Romans, we utilize, instead, that most wonderful discov- 
ery, or invention, of the Greeks—rational deductive system. We try 
to reduce the law to the smallest number of general principles from 
which all possible cases can be reached, just as we try to reduce our 
knowledge of nature to a deductive mathematical system. This 
rational form also gives the law the appearance of complete free- 
dom from arbitrary will and thus satisfies the modern demand for 
equality in the enforcement of law.’ 

The law, of course, never succeeds in becoming a completely de- 
ductive system. It does not even succeed in becoming completely 
consistent. But the effort to assume the form of a deductive system 
underlies all constructive legal scholarship. In our own day, for 
instance, Thayer’s general views on evidence and Wigmore’s clas- 
sical treatise on the subject have transformed a conglomeration 
of disconnected rules into something like a system. Ames’ doc- 
trine of unjust enrichment has brought together a number of arti- 
ficially tacked on appendages to the law of contract into the some- 
what coherent body of law known as quasi-contract. Forty years 
ago we had so little of a general theory of torts that if anyone had 
thought of writing a treatise on the subject he might simply have 
treated of a number of torts in alphabetic order. To-day we have 





7 “Arbitrary discretion is excluded by the certainty resulting from a strict scien- 
tific method.” Savicny, VOCATION OF OuR AGE, p. I5I. 
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not only a general theory of liability, but there is a marked tendency 
to make the law of torts and the law of contracts branches of the 
law of obligations. This effort at generalization and system has 
always been the task of the jurist. We use the notions of property, 
contract, or obligation so often now that we are apt to think that 
they are “‘as old as the law itself.” But legal history shows clearly 
enough that the notion of property came as a result of a long process 
of unification of diverse laws against robbery. A great deal of 
material had to be eliminated before the abstract idea of property 
could be extracted. The idea of contract is so late that even as 
developed a legal system as the Roman had no general law of con- 
tract, but merely laws of stipulatio, depositum, pignus, locatio con- 
ductio, etc. The notion of possession seems to the classical jurists 
simply one of fact. But the possessory remedies did not originate 
in the principle of possession but rather in a number of diverse 
situations.® 

In thus endeavoring to make the law systematic, jurists are not 
merely pursuing their own purely theoretic or scientific interest. 
They are performing a duty to the community by thus transforming 
the law. A legal system that works with general principles has 
powerful instruments. Just as the generalized arithmetic which we 
call advanced mathematics has increased manifold our power of 
solving physical problems, so a generalized jurisprudence enlarges 
the law’s control over the diversity of legal situations. It is like 
fishing with large nets instead of with single lines. 

As nature has other cares besides letting us paint her deduc- 
tive charm, she constantly reveals aspects that hamper or compli- 
cate our beautiful analytic equations. So, also, the affairs of prac- 
tical life generate situations which mock our well-intentioned efforts 
to reduce the law to a rational system. In the presence of these, as 
of other seemingly insurmountable obstacles, human frailty is 
tempted to blink at the difficulties. So urgent is the need for as- 
sured first principles that most people resent the service which 
the skeptical-minded — the stray dogs of the intellectual world — 
render by showing the uninhabitableness of our hastily constructed 
legal or philosophic kennels. In the legal field, the blinking at the 
practical difficulties is facilitated by the ready assurance that if our 
principles are just it is none of our fault if any inconvenience re- 





8 DERNBURG, R6m. REcuT, § 220. 
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sults. Fiat justitia pereat mundus, is a very edifying excuse for 
refusing to reéxamine our principles in the light of the harsh ré- 
sults to which they lead. 

According to the prevailing popular theory — a theory for which 
popular philosophy is largely indebted to a famous lawyer, Francis 
Bacon — facts are “out there” in nature and absolutely rigid, 
while principles are somewhere “in the mind” under our scalps and 
changeable at will. According to this view scientific theories are 
made to fit-preéxisting facts somewhat as clothes are made to fit. 
people. A single inconsistent fact, and the whole theory is aban- 
doned. Actually, however, facts are not so rigid and theories not 
so flexible; and when the two do not fit, the process of adaptation 
is a bilateral one. When new facts come up inconsistent with pre- 
vious theories, we do not give up the latter, but modify both the 
facts and the theory by the introduction of new distinctions or of 
hypothetical elements. If the facts of radiation do not fit in with 
the theory of the conservation of energy, an ether is invented and 
endowed with just as many properties as are necessary to effect a 
reconciliation, though in the end this results in inordinate com- 
plexity. Similarly legal theories, attempting to assimilate new facts 
by stretching old rules and introducing distinctions and fictions, 
become so complex and full of arbitrary elements that -the very 

(end of legal system is thereby defeated. It is artificial complexity 
rather than inconsistency with facts that caused the abandonment 
‘of the Ptolemaic astronomy and is causing the abandonment of the 
physics of the ether to-day. The classical system of common-law 
pleading, based on a few self-evident principles, was just such a 
system. It fell precisely because, as the forms of actions expanded 
to include the new industrial order, the system became so choked 
with artificial distinctions and fictions that a conservative and 
long-suffering people had to sweep it all away. Similarly has the 
law of employers’ liability, based on a simple principle — no respon- 
sibility without fault — grown to such monstrous complexity (wit- 
ness Labat’s voluminous book) that legislation is sweeping it away. 

The above parallel between natural science and legal system 
should, of course, be corrected by noting the important differences 
between the two. Legal principles are not so simple or so readily 
applicable to single cases as are the principles of physics; nor are 
the facts of the legal order so definite and so rigid as those of the 
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physical order. Crucial experiments are possible in science. Single 
experiments have sometimes caused such difficulties to reigning 
theories as to lead to their ultimate abandonment. The facts of 

_ physics admit of description in terms of number and can be indefi- 
nitely repeated, whereas the facts of the legal order, “practices,” 
or decisions, can always be condemned and disregarded as wrong 
in principle. Nevertheless, enough has been said above to indicate {| 
that the réle of deduction is not an accidental incident in law and 
natural science but is rather an essential part of their life. 


II 


\m modern times the widespread opinion has grown up that de- >) 
duction is incapable of genuinely extending our knowledge and can 
serve at best only as an ornament of exposition. | It is sometimes“ 
thought that the introduction of the “case method” in law teach- 
ing marks the entrance of inductive scientific methods in law. 
The latter view is, however, obviously a misapprehension. Both 
Langdell and Ames regarded the case method as a sound pedagogic 
device, but in no way doubted the existence of legal principles ac- 
cording to which cases should be decided. Langdell even asserted 
that the number of such principles is very small.* It is from an en- 
tirely different quarter that the whole of traditional legal science 
has, because of this very belief in principles, been attacked as scho- 
lastic and out of harmony with the methods of modern science.’ 
Whatever may be these critics’ knowledge of modern science, they 
certainly have a very vague idea of Scholasticism, and use the term 
as a locus for all that is intellectually undesirable, a sort of inferno 
for all ideas to which they are opposed. Now there is one virtue 
which no one who has ever read Aquinas or Duns Scotus denies 
them, and that is clarity and consistency — a virtue which, if not 
sufficient for admission into the modern juristic heaven, is at least 
not to be altogether despised. Moreover, every student of the 
history of thought knows that the contrast between modern science 
and medieval philosophy is not to be dismissed by the mere shibbo- 
leth of induction or deduction. The founders of modern science — 
Copernicus, Kepler, Galileo, Huygens, Descartes, and Newton—cer- 

® Preface to the first case book on Contracts. 


10 Bozi, Diz.WELTANSCHAUUNG DER JURISPRUDENZ, and Brooks ADAMS and BENT- 
LEY, 0p. cit. See also note in Junc, DAs PRoBLEM DES NATURLICHEN RECHTS, p. 172. 








628 HARVARD LAW REVIEW 


tainly did not despise deduction. The history of science completely 
belies the dogma as to the fruitlessness of deduction, and shows 
many important physical discoveries, such as Maxwell’s discovery 
of the electro-magnetic character of light, brought about by de- 
ductive or mathematical procedure. The great apostle of induc- 
tion was Bacon — a good lawyer, trained in the handling of cases 
in the Inns of Court, but one who made no contribution at all to 
any natural science." The present apotheosis of induction arose 
in the middle of the nineteenth century as a result of a violent 
reaction against the frenzied excesses brought about by the clas- 
sical German philosophies of Fichte, Hegel, and Schelling. It 
became a dogma of popular philosophy through the popularity of 
Mill’s “Logic”. Now Mill was not himself a scientist. He was an 
administrator — an official of the East India Company — and his 
acquaintance with natural science was gathered from such second- 
hand sources as Whewell’s “History of the Inductive Sciences”’. 
But so strong has become the hold of Mill’s simple formule on 
popular thought that even men of science have accepted his ac- 
count of scientific method — which is not surprising if we remem- 
ber that healthy men or athletes are not necessarily good physiolo- 
gists or trainers. The actual procedure, however, of natural as well 
as of legal science involves constant reliance on principles, and is 
incompatible with Mill’s nominalism, 7.e., the assumption that 
only particulars exist in nature. 

It may seem a bold and reckless statement to assert that an 
adequate discussion of cases like Berry v. Donovan,” Adair v. United 
Siates™ or Commonwealth v. Boston and Maine R.,“ involves the 
whole medieval controversy over the reality of universals. And 
yet, the confident assertion of “immutable principles of justice 
inhering in the very idea of free government” made by the writers of 
these decisions,” and the equally confident assertion of their critics 
that there are no such principles,’ show how impossible it is to 





1 Harvey, the discoverer of the circulation of the blood, said of Bacon: “He writes 
science like a Lord Chancellor.” 

2 188 Mass. 353, 74 N. E. 603 (1905). 

% 208 U. S. 161 (1907). 

14 222 Mass. 206, 110 N. E. 264 (1915). 

% Twining v. N. J., 211 U. S. 102 (1908). , 

18 CENTRALIZATION AND THE LAw, pp. 20 ff. Dean Lewis in 61 U. or Pa. L. REv., 
531, 533- 1913. 
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keep out of metaphysics. Can we dodge the question by saying that 
while legal principles are unchanging the law is a practical or pro- 
gressive science?!” How can a principle or undisputed formula 
remain the same if all the cases to which it is to be applied are con- 
stantly changing? '* You may decide to enter the realm of meta- 
physics or not, just as you may decide to go to church or not; but 
you cannot deny that an intelligent decision in either case demands 
considerable thought. 

The matter is not very difficult if we refuse to be browbeaten 
by a word like “reality,” which perhaps represents nothing definite 
except a certain emotional afflatus. It ought to be quite clear that 
abstractions and universals exist in every sense in which individual 
things can be said to exist, and by the same evidence. If any state- 
ment like, ‘‘Smith is white and an honest man” is true, whiteness, 
honesty, and manhood must exist as truly as Smith. Similarly, 
if it is true that one body is equal to, greater than, or less than 
another, the relations of equality, greater than, or less than, exist 
just as truly as the bodies between which they hold. If the results of 
logical and mathematical reasoning are observed to hold true of 
nature, it seems more proper to say that nature is logical and 
mathematical than to suppose that logical and mathematical prin- 
ciples are just words having no meaning in nature, or that they 
have a dubious existence “‘in the mind only” (the “mind” being 
conceived as outside of nature). The difficulty which most people 
have in conceiving of the existence of universals is due to the 
tendency to reify all relations, 7. e., to think of these relations or 
universals as if they were themselves additional things, instead of 
what they are defined to be, viz., qualities or relations of things. 
This shows itself in the naive question, ‘Where do these universals 
exist?”’ as if universals were particular entities occupying space. 
In brief, it seems that the actual procedure of natural and legal 
science demands the doctrine that universals do exist, but that 
they exist as universals, not as additional individual things. Surely 
a barren if somewhat truistic doctrine, you may say. But the 
following may show that it offers us a clew whereby to distinguish 
the use from the abuse of logic in the law. 





17 National Protection Association ». Cumming, 170 N. Y. 315, 63 N. E. 369 (1902). 
18 Professor Frankfurter in 29 Harv. L. REV. 369. 
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III 


- Every science must use logic to test whether certain conclusions 
do follow from given premises. But that which distinguishes one 
science from another, e.g., law from physical chemistry, is the 
subject-matter, the axioms and postulates from which conclusions 
are drawn. The subject-matter of the law is the regulation of the 
conduct of individuals living in these more or less permanent re- 
lations which we call society. Now, from the point of view of 
logic the existence of men in society or their desire to regulate their 
mutual relations is just as brute an empirical fact as that water 
expands when cooled near the freezing point. All metaphysical 
philosophies of law, like Stammler’s, which pretend to have no em- 

' pirical elements at their basis, thus really attempt the logically 
, impossible. You cannot construct a building merely out of the 
rules of architecture. As a matter of fact, all metaphysical philoso- 
phies of law do smuggle in, in more or less disguised form, the main 
| material facts of the social order. / In this they are assisted by a 
fact that empiricists — especially’ those intoxicated with the doc- 
trine of evolution — do not fully realize, viz., the large fund of 
common humanity possessed by all peoples whose history we can 
study. Private law especially deals with those traits of human 
nature that have changed least in the comparatively short period 
that is covered by the whole of legal history. Our history “starts 
with man full grown. It may be assumed that the earliest barba- 
rian whose practices are to be considered had a good many of the 
same feelings and passions as ourselves.” '® Thus is explained the 
paradoxical fact that metaphysical philosophers of law, who try to 
ignore or rise high above the factual order, are frequently more 
productive of genuine social insight than those who are lost in the 
multitudinous but unimportant details of historic or ethnologic 
jurisprudence. 

The law, at any given time, is administered and expounded by 
men who cannot help taking for granted the prevalent ideas and at- 
titudes of the community in which they live. Even if it were log- 
ically, it would certainly not be psychically, possible for any man 
to think out an absolutely new system of jural relations. The law 
reformer who urges the most radical change, can justify his pro- 





19 Hotmes, Common Law, p. 2. 
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posal only by appealing to some actually prevailing idea as to what 
is desirable; and the history of the law shows how comparatively 
small is the addition or subtraction to the system of jural concepts 
and ideas that the most creative judges and jurists have been able 
to bring about. There are, therefore, first or fundamental princi- 
ples of the law which may be regarded as practically or quasi a 
priori. But though we cannot avoid relying on principles, the 
complex and constantly changing subject-matter requires contin- 
uous caution and a humbly open mind to the dangers of the 
eternal tendency of all intellectual effort in the direction of over- 
simplification. 

Among the first principles of the law there are at least two kinds: 
(1) axioms or fundamental assumptions (a) as to fact, e. g., that men 
desire their economic advantage, and are deterred from actions to 
which penalties are attached, and (0) as to the aim of the law, e. g., 
that property should be protected, that men should be equal before 
the law, etc.; and (2) postulates which are really ways of proce- 
dure or methods of analysis and construction, e. g., the distinction 
between rights and duties, or between law and equity, the principle 
that no man can be his own agent, or that no man can convey more 
or a greater estate than that which in law he has. The abuse of 
first principles of the first class consists in setting up economic or 
political maxims of public policy, which are at best applicable only 
to a given period or historical economic system, as eternal princi- 
ples for all times. Examples of this may be found in the use of the 
principle that the public interest always demands competition, a 
free market, and an open shop, and the maxim that only by the sepa- 
ration of powers, checks and balances, and judicial control over 
legislation can liberty be maintained. The fallacy of regarding these 
as eternal first principles is readily detected and has been fre- 
quently pointed out in recent times. The fallacy, however, of 
setting up what I have called above postulates, as eternal necessi- 
ties of all legal system, is less easily detected. These postulates 
have the appearance of self-evident truths. But physics has learnt 
to regret accepting such seemingly self-evident propositions as that 
a thing cannot act where it is not, and modern mathematics has 
learned that such seemingly self-evident assertions as that the 
whole is greater than a part, or Euclid’s parallel postulate, are not 
necessarily true. / the theoretical sciences now select their funda- / 
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mental propositions not because of self-evidence, but because of the 
system of consequences that follows from them, and a practical 

| science like the law ought not to despise that procedure. 

'p The abuse of self-evident principles is at the basis of what the 
Germans call Begriffsjurisprudenz, which Professor Pound calls 

(: ‘mechanical jurisprudence”’,2° and also of that which is unsatisfac- 
tory in the old natural law. /The analysis of a few additional ex- 
amples may perhaps make my point clearer. 

In discussing creditors’ bills in equity, Langdell says: # ‘Indeed, 
when a debtor dies, his debts would all die with him, did not posi- 
tive law interpose to keep them alive; for every debt is created by 
means of an obligation imposed upon the debtor, and it is impossi- 
ble that an obligation should continue to exist after the obligor had 
ceased to exist.” I have italicized the words “interpose” and 
“‘impossible”’ because these and the later expression that the ques- 
tion is ‘‘as old as the law itself” bring into relief the underlying 
view that the law itself is a logical system in which it is forever im- 
possible for a debt to survive the debtor. But if that were so, how 
could positive law bring about the impossible? Could positive law 
change the rules of arithmetic, or make the diagonal and the side 
of a square commensurate? In point of fact the principle in ques- 
tion is not logically necessary at all. It arose at a time when the 
creditor could dispose of the actual body and life of the defaulting 
debtor, hence the relation between debtor and creditor could have 
been entered only by people who personally trusted each other. If 
the law of the XII Tables had allowed an assignment of a debt, it 
would have been socially as serious as if our law allowed an assign- 
ment of marital rights. Later on, when the rigor of the old law was 
softened, the practical reason why the creditor might not be re- 
placed by another person disappeared, and the debtor-creditor 
relation became depersonalized at one end. The difficulties in the 
way of depersonalization at the other end were not the logical but 
the practical ones of harmonizing the security of credit and the 
maintenance of family continuity on the basis of inheritance. But 
habits of legal thought in regard to the personal character of the 
debtor-creditor relation still produce the familiar difficulties of 
subrogation, etc. - 

20 Pound, Mechanical Jurisprudence, 8 Cor. L. Rev. 605, Korkunov, THE GEN- 


ERAL THEORY OF Law, § 15, and BEKKER, ERNST UND SCHERZ, ch. vii. 
1 BRIEF SURVEY OF EQuiTy JURISPRUDENCE, p. 126. 
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Another illuminating instance of the confusion between actually 
existent and logically necessary rules of law is to be found in that 
most sagacious of the great practical Roman jurists, Papinian. 
The post-liminium, as is well known, was instituted to the end 
that citizens might not have their civil rights diminished because 
of unavoidable absence due to state service. Now, if one, before 
acquiring title by usus, is captured by the enemy, should posses- 
sion be restored to him? No, says Ulpian,” “for possession is for 
the most part a matter of fact, and matter of fact is not included 
in the scope of post-liminio.” The reasoning here seems conclusive. 
The law can restore old rights, it cannot restore past states of fact. 
Reflection, however, shows that while this limitation on the right 
of post-liminio may have been practically wise, it was by no means 
logically necessary. An affirmative answer to the question would 
not have attempted to restore the past but would merely have 
terminated or wiped out rights acquired by others through the 
applicant’s capture. “Nor ought the applicant,” continues Papin- 
ian,” “to be allowed an wtilis actio, as it is very unjust to take a 
thing away from an owner where there was no usus that took it 
away; a thing cannot be regarded as lost where it was not taken 
out of the hands of the party who is said to have lost it.” This 
cannot, however, is not at all convincing when we remember that 
in the same book it is laid down™ that “soldiers being quartered 
in Rome are treated as being absent on state service.” 

Shall we, then, give up all reliance on principles? That would 
be as wise as giving up the use of our eyes because they are, as a 
matter of fact, poor optical instruments. Just as a scientific optics 
aims at correcting our vision through the determination of the 
natural error of myopia or astigmatism, so a scientific jurispru- 
dence makes such natural principles as ‘one cannot convey more 
than in law he has,” or “no rights can be acquired by the com- 
mission of wrong,” more useful by showing their necessary limi- 
tations. 

Closely connected with the use and abuse of first principles is 
the use of artificial concepts or abstractions in the law. Von Jhering 
has long ago pointed out® that juristic technique is able to recon- 
struct and simplify the law by a process of analysis similar to the 





2 Dicest IV 6, 19. % Ibid., IV 6, 20. * Ibid., IV, 6, 7. 
% Geist p. ROM. RECHT, § 44. 
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process whereby, in the course of history, language becomes repre- 
sented by a more or less phonetic alphabet. The natural unit of 
language is the sentence, represented in primitive form by pic- 
tures. By a process of abstraction we pass from that stage in 
which thousands of signs are needed to the stage where a few 
simple phonetic elements suffice to reproduce all the possible com- 
binations of language. Just so, scientific jurisprudence endeavors 
to analyze all laws as combinations of a few recurrent simple ele- 
ments. From this point of view, the artificiality of legal concepts 
is not an objection to their employment. Indeed, there is an ad- 
vantage in purely artificial symbols. They carry with them only 
the amount of meaning contained in their definition, without the 
intellectual and emotional penumbra that more familiar terms al- 
\ ways drag with them The most dangerous concepts of the law are 
those like direct tax, republican form of government, interstate 
commerce, restraint of trade, and the like. They seem to be defi- 
nite in themselves, but when we come to apply them, they prove 
most illusive. The law, for instance, says, “no taxation except for 
public purposes.” What are public purposes? The courts have 
ruled that municipalities may give bounties to grist mills and rail- 
roads, but not to factories. Communities may sell gas and elec- 
tricity, but not coal; may abate a dam for the relief of privately 
owned meadows, but may not lend money for rebuilding a burnt 
district. The lines of distinction seem quite arbitrary; and when 
judges try to defend them by such distinctions as that between 
direct and incidental benefits to the community, a logician cannot 
help feeling that the decisions may be good but the reasons cer- 
tainly bad. It is the pernicious fiction that judges never make the 
law but only declare “‘the will of the legislator” that makes people 
blink at the essential indefiniteness of concepts like “due process 
of law” or “interstate commerce,” and pretend to believe that all 
the constitutional law on these subjects is deduced from the few 
words of the constitutional enactments. The real work of judicial 
interpretation is precisely that of making these concepts definite 
by fixing their limits as questions about them come up. 

~ Underlying the logical use of concepts are, of course, the logical 





% Rogers v. Burlington, 3 Wall. (U. S.) 654 (1865). Parkersbury v. Brown, 106 U. S. 
487 (1882). Opinion of the Justices, 150 Mass. 592, 24 N. E. 1084 (1890). Lowell ». 
Boston, 111 Mass. 454 (1873). 
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rules of division, such as the one which demands that subdivisions 
shall be mutually exclusive. As the law has its excuse for being in 
_ the need to regulate future conduct, it must express itself in terms 
which will exclude the possibility of a case falling in both or neither 
of two classes which it may set up. Jurists, however, have not 
paid attention to the difference between logical division and natural 
classification. The naturalist who studies vertebrates finds that 
the multitudinous and widely different species may be grouped into 
fishes, reptiles, etc. If each of these groups has some important 
trait, the classification will be satisfactory to the naturalist, even 
though it does not rule out the possibility of species being discov- 
ered on the borderland, betwixt and between the groups distin- 
guished. The distinction between plants and animals is a useful one 
even though there are many species to which either term may be 
applied. The law oscillates between natural classification and logi- 
cal division and readily throws the incautious jurist into confusion. 
In enforcing constitutional provision for “the equal protection of 

the laws,” courts soon realize that an abstract equality, regardless 
— of all differences such as age, sex, occupation, mode of life, etc., 
would render the law absurd. The courts, then, are forced to 
recognize the existence of natural classes. But having recognized 
these natural classes, the prevailing logic of the law compels courts 
to view them as if they were absolutely logical divisions. The con- 
sequent difficulties are amply illustrated in the chapters of Pro- 
fessor Freund’s book on the “ Police Power.” 

The difficulty of foisting an absolutely logical division upon the 
facts (or pretending to find them in nature) is illustrated in the 
usual classification of rights and wrongs. Let us take Langdell’s as 
- an illustration. His classification presupposes an absolute dis- 
tinction between rights and duties. This distinction is not defended. 
It seems to be based simply on the idea of advantage and disad- 
vantage. May there not be legal relations which can just as well 
be called rights as duties? Some of the very onerous rights of trus- 
tees come very near being of that type. Further Langdell says: *’ 
“Absolute rights are either personal rights or rights of property. 
Every personal right is born with the person to whom it belongs, and 
dies with him. Personal rights, therefore, can neither be acquired 
nor parted with, and hence they are never the subjects of commerce, 





27 Op. cit., 220. 
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nor have they any pecuniary value.” But though “we can neither 
number them nor define them,” there is one that is specifically men- 
tioned, viz., ‘the equal right of all persons to use public highways, 
navigable waters, and the high seas.”’ Shall we, however, say that 
an expressman or shipowner cannot sell his right to do business on a 
given route or river? How does the right to use a navigable river 
differ from the right to buy and sell liquor or to serve people as an 
innkeeper? I have no doubt that Langdell’s classification of rights 
and wrongs is useful in helping us to analyze many actual situations, 
and the difficulties I am raising can probably be met by introduc- 
ing additional subtle distinctions. But the above considerations 
| indicate that we are not dealing here with an absolutely accurate 
) description. The difference between a useful approximation and an 
_ absolutely accurate description is of practical as well as of logical 
importance. If our classification is only approximate, we must 
. . apply it cautiously, expecting some day to come across actual cases 
| which it will not fit, and where practical injustice will result from 
the attempt to make the facts fit our preconceived account. 

The various instances of the abuse of legal logic adduced by 
writers like Von Jhering, Korkunov, Demogue, and Pound, are all 
cases of an overhasty application of logic to a complex material 
and do not, of course, show the breakdown of logic itself. Never- 
theless, it is fair to add that a great many of the difficulties are due 
to the inadequacies of the Aristotelian account of logic, which up 
to recently was the only one in the field. The Aristotelian logic, with 
its subject-predicate doctrine, is primarily a logic of subsumption 
and applies best to a system like the biology of which Aristotle was 
a master, viz., a system of fixed classes. It is only modern logic that 
can deal adequately with a changing system, since modern logic, 
like modern mathematics, deals with the invariant rules governing 
possible transformations. 

The limitation which underlies the old Aristotelian logic shows it- 
self in the familiar difficulty as to the presence of discretion in the 
law. The law is primarily directed toward certainty, which, ac- 
cording to the classical view, can be produced only by definite rules 
that leave no room for individual discretion. Individual discretion, 
whether of judge or of legislator acting under constitutionally lim- 
ited powers, appears to this view synonymous with the absence of 
law. Thus in the criminal law the old maxim is, fix the offense 
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definitely and the definite penalty. To individualize punishment 
seems to the old view to abandon legal security and to open 
the floodgates of judicial arbitrariness. This view, however, is 
based on an inadequate logic which fails to appreciate the neces- 
sarily provisional character of all legal classification and the con- 
sequent necessity of discretion to make definite that which would 
otherwise be really indefinite. Logically the task of the law is simi- 
lar to that of the wholesale manufacturer of shoes or any similar 
commodity. Human feet vary in size, and perhaps there is truth in 
the saying that no two are exactly alike. On the assumption that 
the shoe should fit the foot, the theoretical consequence would be 
that no two shoes should be made exactly alike. Experience, how- 
ever, without contradicting these postulates of the perfect art of 
shoemaking, finds that a limited number of classes of “‘sizes” will 
satisfy all normal demands. How is the number of these “‘sizes”’ de- 
termined? Obviously by striking a balance between the (very slight) 
inconvenience of having a shoe that may be one sixteenth of an inch 
too long and the inconvenience of doubling or tripling the number of 
sizes. The same method is at the basis of the criminal law. The 
number of ways and circumstances, for instance, in which the life 
of one person can be destroyed by another is endless. What the 
law does is to group them into a small number of classes, v7z., mur- 
der, homicide, manslaughter, etc., attempting to define the charac- 
teristics of each type in such a way that no one can take the life of 
a fellow-being in a way that society disapproves without falling in 
one or other of these groups. There is, of course, no logical reason 
why the division into groups should be so rough, and it is abstractly 
possible to carry the classification to any degree of fineness and 
discrimination, — except that the difficulty of making juries under- 
stand the difference between murder in the second degree and man- 
slaughter is already sufficiently great. It is foolish to attempt 
results more delicate than the instruments at your disposal will per- 
mit. Would we attempt to carve a delicately featured wooden 
statue with an ax? Judicial discretion in the individualization of 
punishment is simply an attempt to bring into the penal machinery 
a greater degree of discrimination than is practically possible by the 
prescription of hard and fast general rules. 

The same argument applies to legislative discretion. “If the 
legislature has power to fix the maximum number of hours in an 
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industry to ten, then why not nine, etc.? Where are you going to 
draw the line?” The answer is that no such line can be drawn a 
priori, since we are dealing with a line that must necessarily vary 
in different industries and at different times. 

Jurists, like other men, are in their attitude to the employment 
of logic either intellectualists or mystics. The intellectualist not 
only trusts implicitly all the results of reasoning, but believes that 
no safe result can be obtained in any other way. Hence in law he 
emphasizes the rule rather than the decision. This, however, leads 
to an ignoring of the absurd consequences to which the logical 
application of rules frequently leads. Summa jus summa injuria. 
The mystics distrust reasoning. They have faith in intuition, 
sense, or feeling. ‘‘Men are wiser than they know,” says Emer- 
son, and the Autocrat of the Breakfast Table, who was not a 
stranger to the study of the law, adds, “You can hire logic, in 
the shape of a lawyer, to prove anything that you want to prove.” 
But shall we subscribe to the primitive superstition that only the 
frenzied and the mentally beclouded are divinely inspired? Like 
other useful instruments, logic is very dangerous, and it requires 
great wisdom to use it properly. A logical science of law can help 
us digest our legal material, but we must get our food before we 
can digest it. The law draws its sap from feelings of justice and 
social need. It has grown and been improved by sensitively minded 
judges attending to the conflicting claims of the various interests 
before them, and leaving it to subsequent developments to demon- 
strate the full wisdom or unwisdom of the decision. The intel- 
lectualist would have the judge certain of everything before decid- 
ing, but this is impossible. Like other human efforts, the law 
must experiment, which always involves a leap into the dark 
future. But for that very reason the judge’s feelings as to right 
and wrong must be logically and scientifically trained. The trained 
mind sees in a flash of intuition that which the untrained mind 
can succeed in seeing only after painfully treading many steps. 
They who scorn the idea of the judge as a logical automaton are 
apt to fall into the opposite error of exaggerating as irresistible the 
force of bias or prejudice. But the judge who realizes that all men 
are biased before listening to a case, is more likely to make a con- 
scientious effort at impartiality than one who believes that elevation 
to the bench makes him at once an organ of infallible logical truth. 
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A good deal of the wisdom of life is apt to appear foolishness to a 
narrow logic. We urge our horse down hill and yet put the brake 
on the wheel — clearly a contradictory process to a logic too proud 
to learn from experience. But a genuinely scientific logic would see 
in this humble illustration a symbol of that measured straining in 
opposite directions which is the essence of that homely wisdom 
which makes life livable. 

Morris R. Cohen. 


COLLEGE OF THE City oF New York. 











HARVARD LAW REVIEW 


EQUITABLE RELIEF AGAINST DEFAMATION AND 
INJURIES TO PERSONALITY 


HE hesitation, if not downright refusal, of American law to 
allow preventive remedies in order to secure interests of per- 
sonality, where redress by way of damages is often obviously in- 
adequate or even wholly inapplicable, has frequently been criti- 
cised.1. Reading the American cases on this point, one may recall 
the words of Mr. Justice Holmes upon the subject of trespass ab 
initio: 

“Tt is revolting to have no better reason for a rule of law than that it 
was laid down in the reign of Henry IV. It is still more revolting if the 
grounds upon which it was laid down have vanished long since and the 
rule simply persists from blind imitation of the past.” ? 


As he says, in the same address: 


“Tt does not follow because we all are compelled to take on faith at 
second hand most of the rules on which we base our action and our thought 
that each of us may not try to set some corner of his world in the order 
of reason, or that all of us collectively should not aspire to carry reason 
as far as it will go throughout the whole domain. . . . A body of law is 
more rational and more civilized when every rule it contains is referred 
articulately and definitely to an end which it subserves, and when the 
grounds for desiring that end are stated or are ready to be stated in 
words.” 3 


If the legal remedy for breach of a contract is inadequate to secure 
to the promisee his interest in a promised advantage which the law 
recognizes, he may have specific reparation in equity. If a tort re- 
sults in injury to property for which the legal remedy of damages 
is wholly inadequate and the equitable remedy is practicable, the 
owner may have specific redress by restoration of the status quo. 
If a threatened tort involves injury to property for which the legal 
remedy is inadequate, making some allowance for difficulties as to 





1 See, e. g., ABBOT, JUSTICE AND THE MODERN Law, 32. 
2 The Path of the Law, 10 Harv. L. REv. 457, 469. 
* Id., 468. 
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establishment of title at law, growing largely out of the unsatis- 
factory character of the old mode of trial in equity, we may say fairly 
that preventive relief is now normally available. But if an injury to 
personality is threatened, wholly destructive of plaintiff’s dearest 
interests, we are told that his only recourse is the legal remedy of 
damages although no pecuniary measure can possibly be applied to 
the interest and no pecuniary standard to the wrong. May we give 
any reasons other than purely historical for a doctrine which at 
first blush is so arbitrary and unjust? Do the rules which our 
books still announce upon this subject rest upon any basis more legi- 
timate than unintelligent adherence to the dicta of a great judge 
in the pioneer case? May we put this corner of the law in the order 
of reason by making the rules thereof conform to the general princi- 
ple of concurrent jurisdiction where the legal remedy for a legal right 
is inadequate or by showing sound reason why, in this one spot, that 
general principle should not obtain? 

Three classes of cases have raised these questions recently: 
(1) Cases where injunctions were sought against defamation or dis- 
paragement of property, (2) cases where equity jurisdiction was 
invoked against injuries to privacy or to the domestic relations, and 
(3) cases of unlawful interference with social and political relations 
where the significant wrong was injury to feelings, sensibilities, and 
honor. Each of these classes involves peculiar difficulties. Hence 
it will be convenient to take them up separately. 


I 
DEFAMATION AND DISPARAGEMENT OF PROPERTY 


Defamation has a two-fold aspect. On the one hand it may be 
an injury to personality affecting the feelings, the sensibilities, the 
honor of the person defamed. On the other hand it may be an in- 
jury to substance, since credit plays so large a part in society that 
the confidence of one’s fellows may be 4 valuable asset. Elsewhere 
I have tried to show the importance of distinguishing the two . 
interests which are secured by the legal right of reputation.* Such 
a distinction, strictly pursued, would preclude consideration of 
equitable relief against disparagement of property® in the present 





4 Interests of Personality, 28 Harv. L. REv. 445, 447. 
5 This is Bower’s phrase for what we have been wont to call “slander of title.” Copz 
or ACTIONABLE DEFAMATION, 240, 241. It is to be preferred, since without disparaging 
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connection. But difficulties with respect to equitable relief against 
writing and publishing apply equally to each, and in the actual de- 
velopment of the subject in the cases other points have been of such 
controlling importance as to justify . not to compel departure from 
the logical scheme. 

Using defamation, for the moment, to include disparagement of 
property, five questions have arisen with respect to the powers of a 
court of equity: (1) Has a court of equity jurisdiction to protect 
rights of personality or is its jurisdiction confined to securing rights 
of property? (2) If only rights of property may be protected, what 
is meant by property in this connection? Is the term used in a broad 
sense to signify interests of substance as distinguished from interests 
of personality? (3) Is relief by injunction against libel or pub- 
lished disparagement of property precluded by common-law policy 
or constitutional provision as to freedom of the press? (4) Does com- 
mon-law policy as to jury trial or Fox’s Libel Act as declaratory 
thereof require an issue as to the truth of a publication to be tried 
toa jury? (5) Whatever the general principles of equity jurisdiction 
may require, is the matter foreclosed for practical purposes by a 
settled current of authority against injunctions in these cases? 

All discussion of these questions runs back to the famous case of 
Gee v. Pritchard’ In that case defendant had been brought up in 
the family of the plaintiffi’s late husband and had been educated as 
_ an adopted son. Being dissatisfied with the provision made for 
him on the death of plaintiff’s husband, he threatened to publish 
letters which the plaintiff had written to him as to a member of the 
family. The cause came before Lord Eldon on motion to dissolve 
an interlocutory injunction against such publication. In the course 
of a colloquy with counsel at the hearing,.Lord Eldon said that 
equity would not enjoin publication of a libel because such publica- 
tion was a crime and equity had no jurisdiction to prevent crimes; 
that the case could not be maintained on the ground of protecting 
plaintifi’s feelings or securing any other interest of personality, and 
that relief could only be rested on protection of rights of property. 
Afterwards he denied the motion to dissolve and continued the in- 
junction in force on the ground that the plaintiff had a “sufficient 





the title to property one may seriously injure another by disparaging the property 
itself. 
6 2 Swanst. 402. 
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property in the original letters to authorize an injunction unless 
she has by some act deprived herself of it.” ” 

Had it not been repeated many times * Lord Eldon’s first propo- 
sition would hardly appear to require consideration. No one would 
assert that equity has jurisdiction to prevent crimes as such. But 
equity is not precluded from preventing irreparable injury through 
a civil wrong because the act, in another aspect, may be the subject 
of a criminal prosecution.’ Indeed the very court which cites Lord 
Eldon’s dictum, repeated by Lord Campbell, as a ground for re- 
fusing an injunction against disparagement of title, has settled 
the point in a long line of decisions..° We must remember that in 
1818 the jurisdiction of equity to enjoin trespasses on land was 
not yet well developed and the whole subject of equity jurisdiction 
over torts was backward because of the unsatisfactory mode of trial. 

It will have been perceived that the real injury in Gee v. Pritchard 
was an invasion of the right of privacy. In result therefore, a case 
in which we are told that equity has no jurisdiction to secure inter- 
ests of personality, and the case always cited since for that propo- 
sition, was a pioneer decision finding a way for securing the then 
unknown right of privacy." Characteristically, Lord Eldon’s 
language was cautious, but his action was bold. As in Lane v. New- 


digate” he did not strike down a historical prejudice which stood in 





7 2 Swanst. 424. 

8 E. g., by Lord Campbell in Emperor of Austria v. Day, 3 DeG. F. & J. 217, 238- 
41, relied upon in Boston Diatite Co. v. Florence Mfg. Co., 114 Mass. 69. 

® Springhead Co. »v. Riley, 6 Eq. 551; Atty. Gen. ». Terry, 9 Ch. App. 423, 431; 
Atty. Gen. v. Heatley (1897), 1 Ch. 560; In re Debs, 158 U. S. 564, 593; Beck v. Team- 
sters’ Union, 118 Mich. 497, 526, 77 N. W. 13; Shoe Co. v. Saxey, 131 Mo. 212, 32 
S. W. 1106. Lord Eldon himself saw this. In the very sentence under discussion he 
adds: “excepting, of course, such cases as belong to the protection of infants, where a 
dealing with an infant may amount to a crime, — an exception arising from that pe- 
culiar jurisdiction of this court.” In other words, when equity has jurisdiction apart 
from any question of a crime, its jurisdiction is not defeated by the circumstance that 
the act might also be the subject of a prosecution. 

10 See Vegelahn v. Guntner, 167 Mass. 92, 99, 44 N. E. 1077, and cases cited. There 
are numerous subsequent decisions to the same effect. 

1 This did not escape notice. In Brandreth v. Lance, 8 Paige, 24 (1839), Walworth, C., 
said: “But it may perhaps be doubted whether his lordship in that case did not, to 
some extent, endanger the freedom of the press by assuming jurisdiction of the case 
as a matter of property only, when in fact the object of the plaintiff’s bill was not to 
prevent the publication of her letters on account of any supposed interest she had in 
them as literary property, but to restrain the publication of a private correspondence 
as a matter of feeling only.” 2 10 Vesey Jr. 192. 
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the way of the right result, but found a way around it to that result, 
so here, while apparently denying the legal right and in terms cau- 
tiously restricting the jurisdiction of equity to the securing of in- 
terests of substance, with which it had long been occupied, he found 
a way to take the great forward step of securing plaintiff in her sen- 
sibilities and protecting her right of privacy by securing a right in 
property which had no value as property and was a mere formal 
peg on which to hang the substantial relief. But there were other 
reasons for this cautious mode of concealing a bold step. For one 
thing at that time courts of equity were hesitant in dealing with 
torts, feeling a natural reluctance to try questions which were 
adapted peculiarly to trial by jury, in view of the unsatisfactory 
method of taking evidence in equity. Again he might properly fear 
infringement of freedom of the press, a point to be considered pres- 
ently. Again 1818 was too early to be raising a question of the legal 
right of privacy. But if the jurisdiction of equity was to be invoked 
it was necessary to find a legal right and a legal tort. Most of all, 
however, Lord Eldon’s language (as distinguished from his action) 
was influenced by the dicta of Lord Hardwicke in Huggonson’s 
Case." What, then, was the state of the authorities prior to Gee v. 
Pritchard ? : 

In Huggonson’s Case, pending a suit in chancery, certain news- 
papers printed articles attacking the parties upon one side and 
reflecting upon their witnesses, who were said to have “turned 
affiidavitmen.” Application was made to commit the publishers for 
contempt. Here the publication with reference to the pending cause 
for the purpose of deterring witnesses from testifying was a clear 
contempt for which the authors and publishers could and should 
be punished.“ Lord Hardwicke said that he could deal with the 
matter only as a contempt, as an interference with the course of 
justice in the pending cause, not as a libel. Evidently this meant 
that he could not punish the publication as a libel, but only as a 
contempt. Nothing else was before the court, and the punishment 
of libels as libels belongs to the criminal law. There is no reason 
to suppose he meant that interests of personality could not be pro- 
tected in equity or that a wrong could not be prevented in equity, 





18 2 Atk. 460. 
“4 The leading American case is Resp. v. Oswald, 1 Dall. 319, which has been followed 
ever since. 
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where it involved irreparable injury and the legal remedy was 
wholly inadequate, merely because it took the form of a libel. The 
question of enjoining a libel which interferes with the course of jus- 
tice in a pending cause was not involved.” 

Two other dicta prior to Gee v. Pritchard remain to be noticed. 
In Burnet v. Chetwood, Lord Parker (afterwards Lord Macclesfield) 
argues that the chancellor has a general superintendency over all 
books and hence may abate immoral books as a nuisance. This 
was after the parliamentary censorship of the seventeenth century 
had come to an end. But the old royal censorship, to which the 
chancellor might claim to have succeeded, had ceased in Tudor 
times. Obviously the dictum went very much too far. But it goes © 
to show that when Lord Eldon foreclosed the matter by his offhand 
remarks in 1818 it was by no means settled by authority. Indeed a 
characteristic dictum of Lord Ellenborough in 1810 shows what 
some lawyers at least thought at that time. In DuBost v. Beres- 





4% The English courts enjoin such publications. In Coleman 2. Railway Co. (1860), 
8 W. R. 734, Sir W. Page Wood, V. C., enjoined one of the parties pending litigation, 
from publishing garbled accounts tending to prejudice his adversary’s case. He cites 
Huggonson’s Case. In Kitcat ». Sharp, 52 L. J. Ch. 134, the same question was before 
Fry, J., and he granted an injunction citing the Coleman case. This is after the Judi- 
cature Act. But the Coleman case was before that act and is a clear authority for power 
to enjoin such libels without a statute. 

In Dailey »v. Superior Court, 112 Cal. 94, 44 Pac. 458, Durrant was on trial in San 
Francisco for murder. Pending the prosecution, Dailey produced in San Francisco a 
play, entitled ‘The Crime of a Century,” purporting to depict the murder. The trial 
court ordered him to cease advertising and producing the play. The Supreme Court 
held, one judge dissenting, that there was no jurisdiction to make the order. Neither 
of the English cases in point was referred to. The chief argument was that the order 
interfered with free speech, guaranteed by the Constitution, but it was said also that if 
equity could interfere in such a case it could do so only in order to protect property. 
One might perhaps ask whether this injury to public justice could not have been en- 
joined upon information, as in case of a public nuisance. The spectacle purporting to 
represent the murder is not very different in principle from the prize-fighting spec- 
tacles that have been enjoined. Columbian Athletic Club ». State, 143 Ind. 98, 40 
N. E. 914; Atty.-Gen. v. Fitzsimmons, 35 Am. Law REc. 100. And the posters and 
other advertising are not like ordinary publications. Certainly indecent posters on 
defendant’s property which injured public morals could be reached in this way. Why 
not, then, libelous posters which interfere with the course of justice in a pending cause? 
Some of the results of denying an injunction in such cases may be seen in People ». 
Durrant, 116 Cal. 179, 223, 225-26, 48 Pac. 75, 87, 88. 

It should be said that the Supreme Court of the United States took the same posi- 
tion arguendo in Patterson v. Colorado, 205 U. S. 455, 462. 

% (1720), 2 Meriv. 441, note. 
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ford*" an artist had painted a picture entitled “Beauty and the 
Beast,” which, the report tells us, ‘‘was a scandalous libel upon a 
gentleman of fashion and his lady.” The picture was exhibited for 
money and great crowds went to see it. Defendant, the brother 
of the lady, cut it to pieces and was sued in trespass by the owner. 
Lord Ellenborough said obiter that upon application to the chan- 
cellor he would have granted an injunction against the exhibition. 
Here the interest involved in a suit for an injunction would have 
been one of personality. The basis of the plaintiff’s claim would 
have been reputation or privacy. There was no writing or speaking, 
and no infringement of liberty would have been involved beyond 
that involved in any injunction. The remedy at law was grossly 
inadequate. If Lord Ellenborough was wrong and if Mr. Campbell 
(as he then was) should have put this case in his drawer for bad 
law, it was not because of authority or because of any difficulty on 
principles of equity jurisdiction, but because equity was just learn- 
ing to enjoin torts generally and was held back by its mode of 
trying questions of fact. 

It may be repeated, Lord Eldon’s dicta in Gee v. Pritchard were 
over-cautious. But, as in Lane v. Newdigate, his action was bold. 
He did in effect secure a right of privacy by the transparent device 
of protecting a nominal property in the letters. 

Supposing, however, that only rights of property may be protected 
in equity, what does “property” mean in this connection? This 
question arose in Dixon v. Holden.* In that case defendants were 
about to publish falsely (and knowing it to be false) that plaintiff 
was a partner in a bankrupt firm and that he had defrauded the 
creditors of that firm. An injunction was granted. It will be noted 
that the interest involved was wholly one of substance. The injury 
threatened was to credit and business reputation and involved de- 





17 2 Camp. 511. “Lord Ellenborough ought to have been particularly grateful to 
me for suppressing his bad decisions. . . . Before each number was sent to the press, 
I carefully revised all the cases I had collected for it and rejected such as were incon- 
sistent with former decisions or recognized principles. When I arrived at the end of 
my fourth and last volume, I had a whole drawer full of ‘bad Ellenborough law.’” 
Autobiography of Lord Campbell, Harpcastie, Lire or Lorp CAmpBELL, I, 215. 
There is nothing in the case of DuBost v. Beresford worthy of a report unless it is the 
dictum in question. Hence the remark of the editor of the State Trials as to the aston- 
ishment with which it was received by the profession (20 How. St. Tr. 799, note) is 
probably apocryphal. 

18 7 Eq. 488. 
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struction of plaintiff’s business. But it was argued for the defend- 
ant that equity had no jurisdiction unless property was involved, 
and counsel seem to have taken property to mean such property as 
may be bought and sold. The court rejected this argument, holding 
that equity had power to secure not only one’s business but his 
business reputation against wrongful injury. 

Malins, V. C., said: 

“T am told that a Court of Equity has no jurisdiction in such a case 
as this, though it is admitted it has jurisdiction where property is likely 
to be affected. What is property? One man has property in lands, an- 
other in goods, another in a business, another in skill, another in repu- 
tation; and whatever may have the effect of destroying property in 
any one of these things (even in a man’s good name) is, in my opinion, 
destroying property of a most valuable description. But here it is dis- 
tinctly sworn to, and cannot be denied, that the effect of this will be seri- 
ously damaging to the Plaintiff’s business of a merchant. 

“Now the business of a merchant is about the most valuable kind of 
property that he can well have. Here it is the source of his fortune, and 
therefore to be injured in his business is to be injured in his property. 
But I go further, and say if it had only injured his reputation, it is within 
the jurisdiction of this Court to stop the publication of a libel of this 
description which goes to destroy his property or his reputation, which 
is his property, and, if possible, more valuable than other property.” 


This may seem to confuse the two aspects of reputation and to 
indicate that the court thought of reputation on its purely personal 
side, where the injury goes to feelings, sensibility, and honor, as only 
a specially valuable asset. Possibly the meaning is that no matter 
whether the interest is one of personality or one of substance, the 
suit should be entertained on principles of equity jurisdiction. Or 
it may mean that reputation is always an asset and so should be 
secured by equity as such because in case of such an asset the legal 
remedy is necessarily inadequate. If the latter is meant, we cannot 
agree. But the interest in this case was one of substance only and 
the distinction did not press. The court might have assumed that 
equity protected rights of property but not rights of personality, 
and reached the same conclusion. The main point discussed was ' 
whether business credit and standing were entitled to protection as 
being property. Granting that they were, it remained to consider 
whether equity could protect them by injunction in view of the 
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policy of the law as to freedom of speech. This point is not referred 
to. But there is an elaborate review of the prior cases in order to 
show that an injunction was not precluded by authority. As to the 
injunction against libel, Dixon v. Holden is generally regarded as 
overruled by Prudential Assur. Co. v. Knott.” On the point chiefly 
argued, however, the view taken as to the meaning of the term 
property in connection with equity jurisdiction still obtains.”® In 
any event, therefore, so far as defamation infringes interests of 
substance, there is ample warrant for resort to equity for relief, 
unless the two obstacles next to be considered stand in the way. 
Next in order we must inquire whether common-law policy or 
constitutional provisions as to freedom of the press preclude relief 
by injunction against libel or written disparagement of property. 
The case which long determined the course of decision upon this 
point is Brandreth v. Lance." In that case the plaintiff was a manu- 
facturer of pills which had come into extensive use, and in conse- 
quence was generally well known. The defendant, a discharged 
employee, was about to publish a pretended life of ‘Benjamin 
Brandling . . . a distinguished pill vender,” so palpably intended 
as a libel on the plaintiff that no one could misunderstand it. Suit 
was brought to enjoin this publication. It is clear that the inter- 
est which plaintiff sought to protect was one of personality only. 
There was some attempt to plead a threatened injury to plaintiff’s 
business. But it was feeble and the court rightly considered that 
no such injury was involved. It is clear also that no roundabout 
mode of protecting personality such as that resorted to in Gee v. 
Pritchard was possible. The case was one of threatened invasion 
of privacy and of threatened defamation injuring the plaintiff’s 
reputation, not as part of his substance, but as part of his person- 
ality. The chancellor sustained a demurrer on two grounds, one, 
that in any event equity will only protect property rights, interests 
of substance, not interests of personality; the other, that an in- 
junction against defamation would infringe the liberty of the press 
and run counter to constitutional guarantees. ‘Principles of free 
government,” we are toll, require that preventive. justice be in 





19 to Ch. App. 142. 

20 This has been settled in the cases involving interference with business relations 
by strikes and boycotts. 6 Pomeroy, Equity JURISPRUDENCE, 3 ed., §§ 592, 5094. 
Cf. Monson v. Tussauds, [1894] 1 Q. B. 671. 

21 8 Paige, 24. 
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abeyance where the wrongs complained of involve printing, pub- 
lishing, or writing. 

At the outset we might ask, why does not this argument apply 
equally to such a case as Gee v. Pritchard? For not only is that case 
cited and relied upon in Brandreth v. Lance, but it has been followed 
and approved universally.” Probably the answer would be that in: 
such a case as Gee v. Pritchard the defendant is not writing or pub- 
lishing his own sentiments, opinions, or views, but is publishing those 
of another in which the other has a property. He is not endeav- 
oring to give public utterance to his own ideas and opinions, he is 
trying to steal or destroy another’s property by publishing another’s 
writings to the world. Obviously the common-law policy or con- 
stitutional provision has no reference to such a situation. But the 
courts have not limited injunctions on the authority of Gee v. 
Pritchard to cases where A is about to print B’s unpublished lectures 
or the manuscript of his unpublished book or letters of literary char- 
acter and merit which he has written. They conceive that there is 
sufficient property in any private letter to meet the rule. Yet it 
might be urged that even so free speech on the part of A is not in- 
volved, as it may be where a defendant publishes his own com- 
position. 

In order to show a common-law policy against enjoining a libel 
where the remedy at law is grossly inadequate, the chancellor in 
Brandreth v. Lance relies on two things — the abolition of the Star 
Chamber, and the Impeachment of Sir William Scroggs. As to the 
first point, he says: 


“The court of Star Chamber in England once exercised the power 
of cutting off the ears, branding the foreheads, and slitting the noses of 
the libellers of important personages (Hudson’s Star Chamber, 2 Collect. 
Jurid. 224). And, as an incident to such a jurisdiction, that court was 
undoubtedly in the habit of restraining the publication of such libels by 
injunction. Since that court was abolished, however, I believe there is 
but one case upon record in which any court, either in this country or in 
England, has attempted by an injunction or order of the court, to pro- 
hibit or restrain the publication of a libel, as such, in anticipation.” 
[Citing the case of the injunction against the “Weekly Packet of Advice 
from Rome”’ for which Chief Justice Scroggs was impeached.]* 





2 See 4 Pomeroy, Eq. Jur., § 1353; 2 Story, Eq. Jur., §$§ 948, 948 a. 
% 8 Paige, 24, 27. 
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The statement as to injunctions against libel in the Star Chamber 
seems to be quite without foundation. No case where the Star 
Chamber enjoined a libel appears in the Star Chamber cases in the 
Selden Society volumes, in the portions of Hudson’s Star Chamber 
relating to civil jurisdiction (§ 4), libel (§ 11), or injunctions (§ 20), 
nor in the portions of Coke’s Third and Fourth Institutes treating 
of the Star Chamber and of Libels. Indeed the chancellor does not 
say that he knows of any such case, and there is none in Hudson, 
which he cites. What the Star Chamber did was to punish libels 
and unlicensed writings as misdemeanors. The Star Chamber had 
a certain civil jurisdiction.“ But no one seems to have urged that 
enjoining defamation was an item thereof. As to the impeachment 
of Sir William Scroggs,” the third article was based on an injunction 
issued by the Court of King’s Bench against a publication of an 
unlicensed book. It was a sort of injunction against a public nui- 
sance granted by the court with no case before it and without a 
hearing. Even if the book was a nuisance, the court could not abate 
it till after conviction. This arbitrary and high-handed proceeding 
has no relation to the question under consideration. 

We are brought, then, to the question which is the crux of the 
matter in this country, namely, what is an infringement of freedom of 
the press and freedom of speech, as guaranteed by the bills of rights 
in American constitutions? Historically these provisions are con- 
nected with censorship of publications in England. At first this 
censorship was exercised by the Crown, later by the Star Chamber, 
and finally by Parliament, which provided for the censoring of all 
written publications down to 1694, when the statute for the time 
being expired and was not renewed. Writers of the end of the eight- 
eenth century took this obsolescence of the censorship as declaratory 
of a natural or common-law principle ot liberty of the press, as one 
of the rights of Englishmen. Accordingly our bills of rights guaran- 
tee freedom of speech and of publication as an individual natural 
right. Blackstone, whose views were generally accepted as common 
law in this country when the bills of rights were framed, holds that. 
liberty of the press means simply the absence of restraints upon 
publication in advance as distinguished from liability, civil or crim- 





* Hudson, Star Chamber, § 4, 2 COLLECTANEA JURIDICA, 55. 
% 6 How. St. Tr. 108. 
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inal, for libelous or improper matter, when published.* Story con- 
tends that it was intended to guarantee liberty of publishing the 
truth, with good motives and for proper ends, and approves a 
distinction between political publications, criticisms, and general 
discussions on the one hand and mere defamation of private indi- 
viduals on the other hand.” A third view is taken by Cooley. 
He considers that the bills of rights guarantee “‘not only liberty to 
publish but complete immunity from legal censure and punishment 
for the publication so long as it is not harmful in its character, 
when judged by such standards as the law affords.” ** In other 
words, printing and speaking are to be subject to general rules of 
law, not to administrative censorship or arbitrary legislative re- 
striction. The cases are most nearly in accord with this view. 

Of the three doctrines as to the scope of liberty of publication, only 
Blackstone’s would justify the position taken in Brandreth v. Lance, 
namely, that there can be no preventive judicial justice as against 
defamation; that as to writing and speaking, all legal action must 
necessarily come after the act. But this view is open to obvious 
criticism. For if liability for any sort of publication which the leg- 
islature chooses to penalize may be imposed upon the publisher after 
the act, the result may easily be to effectually prevent indirectly and 
so establish a censorship and evade the guarantee. Blackstone’s 
doctrine has usually been criticised as not going far enough in secur- 
ing against imposition of liability after publication upon arbitrary 
or unreasonable grounds. Equally it goes too far in denying to the 
law all power of restraint before publication. Although its best title 
to consideration is in the history of the subject, it goes beyond what 
history indicates as: the main purpose, namely, freedom from a 
régime of general censorship and license of printing. 

No very clear line is to be found in the decisions. Excepting 
Brandreth v. Lance and the cases following it, Blackstone’s view has 
been urged chiefly in dicta.” So far as imposition of liability 





% y BLACKSTONE, COMMENTARIES, 152-53. Cf. the dicta of Lord Cottenham in 
Fleming v. Newton, 1 H. L. Cas. 363, 376. 

27 2 Story, ConsTITUTION, §§ 1880, 1886. Cf. Kent, C. J., in People v. Croswell, 
3 John. Cas. 393. See also State ». Pioneer Press Co., 100 Minn. 173, 176, 110 N. W. 
867. * 

28 CONSTITUTIONAL LIMITATIONS, 441-42. 

29 FE. g., “Besides it is well understood and received as a commentary on this provi- 
sion for the liberty of the press, that it was intended to prevent all such previous re- 








652 HARVARD LAW REVIEW 


after publication interferes with freedom of publication, four limi- 
tations are well established: (1) The constitutional provision does 
not guarantee the liberty to intimidate by speech and writing.*’ If 
this limitation may be enforced preventively as well as by penalty 
or damages, there is sufficient support for the cases presently to be 
noted, where publication incidental to or as part of an unlawful 
system of coercion or intimidation was enjoined.** It will be seen 
that the only courts which clearly hold to the contrary in the latter 
case are those of Missouri and Montana. But the decisions in the 
former jurisdiction are not very consistent. Although in Marx v. 
Watson® the court held that the constitution protected a power to 





straints upon publications as had been practised by other governments, and in early 
times here, to stifle the efforts of patriots toward enlightening their fellow subjects 
upon their rights and the duties of rulers. The liberty of the press was to be unre- 
strained, but he who used it was to be responsible in case of its abuse; like the right 
to keep firearms, which does not protect him who uses them for annoyance or destruc- 
tion.” Com. v. Blanding, 3 Pick. (Mass.) 304, 313. 

The comparison is significant. See the remarks of Brown, J., in Robertson v. 
Baldwin, 165 U. S. 275: “The law is perfectly well settled that the first ten amend- 
ments to the constitution, commonly known as the ‘Bill of Rights,’ were not intended 
to lay down any novel principles of government, but simply to embody certain guar- 
anties and immunities which we had inherited from our English ancestors, and which 
had, from time immemorial, been subject to certain well-recognized exceptions, aris- 
ing from the necessities of the case. In incorporating these principles into the funda- 
mental law, there was no intention of disregarding the exceptions, which continued 
to be recognized as if they had been formally expressed. Thus, the freedom of speech 
and of the press (article 1) does not permit the publication of libels, blasphemous or 
indecent articles, or other publications injurious to public morals or private reputa- 
tion; the right of the people to keep and bear arms (article 2) is not infringed by laws 
prohibiting the carrying of concealed weapons; the provision that no person shall be 
twice put in jeopardy, (article 5) does not prevent a second trial, if upon the first trial 
the jury failed to agree, or if the verdict was set aside upon the defendant’s motion 
(U. S. ». Ball, 163 U.S. 662, 672,); nor does the provision of the same article that no 
one shall be a witness against himself impair his obligation to testify, if a prosecution 
against him be barred by the lapse of time, a pardon, or by statutory enactment 
(Brown v. Walker, 161 U. S. 591, and cases cited). Nor does the provision that an 
accused person shall be confronted with the witnesses against him prevent the admis- 
sion of dying declarations, or the depositions of witnesses who have died since the 
former trial.” 

Blackstone’s doctrine is announced in Patterson v. Colorado, 205 U.S. 455, 462. But 
the same court upholds “previous restraint” upon publication when incidental to 
enjoining an unlawful boycott. Gompers v. Bucks Stove & Range Co., 221 U.S. 
418, 437. 

% See, for example, Thomas »v. Railway Co., 62 Fed. 803; Jordahl ». Haydn, 1 Cal. 
App. 696, 82 Pac. 1079. 

3t Infra, note 41. 

2 168 Mo. 133, 67S. W. 391. But see Shoe Co. v. Saxey, 131 Mo. 212, 32 S. W. 1106. 
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intimidate through publication, in State v. McCabe* it held that 
the constitution did not protect a creditor in the power to compel a 
debtor to pay a just debt by publishing that it was unpaid and in- 
juriously affecting the debtor’s credit — even if the publication 
was true. In State v. Shepherd* the same court seems to adopt 
Story’s doctrine. (2) The constitution does not protect the citizen 
in publishing immoral or indecent matter, nor guarantee such pub- 
lication against prohibition by the legislature. All the courts seem 
to agree to this.® (3) It does not give immunity for contempt in in- 
terfering with the course of justice. All courts are agreed as to this, 
though as we have seen, the sole American decision is against en- 
forcement of this limitation preventively to secure a litigant against 
unlawful interference with his right to obtain justice in the courts 
by threatening or prejudicial publications. It may be noted that 
this question was involved in the earliest reported suit to enjoin a 
libel.*7_ (4) The constitutional provision does not preclude restric- 
tions upon publication dangerous to the conduct of military opera- 
tions in time of war.** In the foregoing cases the legislature may 
prohibit publication and impose adequate penalties to enforce the 
prohibition. Except for the matter of trial by jury, to be consid- 
ered presently, the difference between this course and the finding 
of a court that a threatened publication involves gross and palpa- 
ble violation of private rights for which damages would be no 
remedy, followed by a contempt proceeding in case of violation, is 





8 135 Mo. 450, 37 S. W. 123. 

* 177 Mo. 205, 76 S. W. 79. In Flint 2. Hutchison Smoke Burner Co., 110 Mo. 
492, 19 S. W. 804, the court said that repetition of a libel after it had been so pro- 
nounced by a jury might be enjoined. 

% Typical discussions may be seen in State v. McKee, 73 Conn. 18, 46 Atl. 409, and 
People v. Most, 171 N. Y. 423, 64 N. E. 175. 

3% See supra, note 14. 

37 Elnet v. Belgrave (1395 or 1396) Baildon, Sel. Cas. Ch. No. 108. In this case 
plaintiff and defendant were litigating in the ecclesiastical court. The official (clerical 
judge of first instance) had fixed a day for hearing and defendant grossly libeled the 
official in order to deter him from hearing the cause. This was a contempt and a court 
might deal with it as such. But apparently the libel deterred the judge from doing 
anything. The official did not proceed for contempt nor sue to protect his interest of 
personality, but the plaintiff sued in equity to enjoin repetition of the wrong which 
prevented him from getting justice. Hence the question was not one of enjoining a 
libel as such, but of whether plaintiff’s interest of substance could be secured by en- 
joining a libel on a third person which had the effect of paralyzing the legal machinery 
plaintiff was entitled to employ in vindication of his rights. 

38 Ex parte Vallandigham, 1 Wall. (U. S.) 243. 
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not very substantial. It cannot be denied that for the most part 
these limitations may be reconciled with the doctrine that all pre- 
ventive interference with publication is prohibited. But that doc- 
trine makes the guarantee merely formal, and unless the language 
of the bill of rights in a particular jurisdiction clearly adopts Black- 
stone’s view, it might well be held that there are limitations on the 
guarantee, whether invoked against preventive or against remedial 
justice. 

A number of decisions adopt the view of Brandreth v. Lance, that 
the constitutional guarantee of free speech and free publication ab- 
solutely precludes an injunction against speaking and writing under 
any circumstances.*® But most of the cases which accord with the 
result of that decision proceed either upon the proposition that equity 
will not protect interests of personality or simply on authority.” 

On the whole, the argument that defamation may not be enjoined 
because of the constitutional obstacle is the soundest reason that 
can be given for the doctrine of Brandreth v. Lance. But this 
argument is open to four observations: (1) As has been said al- 
ready, it proceeds on a formal interpretation of the guarantee that 
deprives it of substantial efficacy when applied to legislation impos- 
ing prohibitive penalties. Moreover, so interpreted, the constitu- 
tion would forbid administrative prevention of false labels under a 
pure food law. (2) It rests chiefly on history. But if history is to 
be the sole criterion of interpretation, Story’s view is more nearly 
in accord with the ends indicated by the historical development of 
the subject. Moreover, it is generally conceded that this restricts 
the scope of the guarantee too narrowly. Hence it would seem 
that we cannot safely rely on history to give us the proper con- 
struction. (3) None of the cases that make this view of the con- 
stitution the basis of denying relief argue the question of the 
meaning or limitations of the constitutional guarantee. They are 
content to cite Brandreth v. Lance, where the interpretation is as- 





39 Life Ass’n v. Boogher, oes App. 173; Marlin Fire Arms Co. »v. Shield, 171 N. Y. 
384, 64 N. E. 163; Juvenile Society v. Roosevelt, 7 Daly 188; Dopp 2. Doll, 13 Weekly 
Law Bull. 335; Judson v. Zurhurst, 30 Ohio Circ. Ct. R. 9. 

40 Balliet v. Cassidy, 104 Fed. 704; Vassar College v. Loose-Wiles Biscuit Co., 197 
Fed. 982; Donaldson v. Wright, 7 App. D. C. 45 (semble); Christian Hospital v. People, 
223 Ill. 244, 79 N. E. 72; Meyer v. Journeyman Stonecutters’ Ass’n, 47 N. J. Eq. 519, 
20 Atl. 792; De Wick »v. Dobson, 18 App. Div. 399, 46 N. Y. Supp. 390; Owen ». Part- 
ridge, 40 Misc. 415, 82 N. Y. Supp. 248. 
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sumed. (4) A growing number of decisions allow an injunction ‘ 
where the writing or publication is part of a wrong which would 
be enjoined of itself“ But this would be wrong on Blackstone’s 
theory and also under the view taken in Brandreth v. Lance. 
Under such circumstances this basis seems a doubtful one on which 
to rest a sweeping rule that admittedly results in great injustice. 
If it be conceded that the constitutional guarantee of free publi- 
cation does not interpose an insuperable obstacle, the question next 
arises whether a common-law policy of trial of questions of defama- 
tion by jury, declared by Fox’s Libel Act and analogous statutes in 
this country, requires the issue as to truth of the publication sought 
to be enjoined to be tried by jury and so precludes jurisdiction in 
equity. This point was first raised in Fleming v. Newton.” In that 





4. Springhead Spinning Co. v. Riley, L. R. 6 Eq. 551; Gompers v. Bucks Stove & 
Range Co., 221 U. S. 418; Emack v. Kane, 34 Fed. 46 (intimidation by false circulars 
maliciously issued); Coeur D’Alene Mining Co. v. Miners’ Union, 51 Fed. 260 (intimi- 
dation of employees); Casey v. Cincinnati Typographical Union, 45 Fed. 135 (handbills 
incidental to boycott); Lewin v. Welsbach Light Co., 81 Fed. 904; Seattle Brewing Co. 
v. Hansen, 144 Fed. 1orr (notices incidental to boycott); American Federation of Labor 
v. Bucks Stove & Range Co., 33 App. D. C. 83 (advertisement as part of boycott); 
National Life Ins. Co. v. Myers, 140 Ill. App. 392 (malicious publication as part of con- 
spiracy to destroy business); Shoemaker v. South Bend Spark Arrester Co., 135 Ind. 
471, 35 N. E. 280 (libel incident of malicious attempt to destroy plaintiff’s business); 
Gilly v. Hirsh, 122 La. 966, 48 So. 422 (libelous sign treated as nuisance); Sherry ». 
Perkins, 147 Mass. 212, 17 N. E. 307 (nuisance in form of banners displayed in front of 
plaintiff’s premises); Beck v. Teamsters’ Protective Union, 118 Mich. 497, 77 N.W. 13; 
Pratt Food Co. v. Bird, 148 Mich. 631, 112 N. W. 7o1 (bill of peace, unlawful threats 
of prosecution in printed circular); Shoe Co. v. Saxey, 131 Mo. 212, 32 S. W. 1106 (in- 
timidation); Gilbert v. Mickle, 4 Sandf. Ch. 357 (placard posted before door of auc- 
tioneer warning against “mock auctions”); Newton »v. Erickson, 70 Misc. 291, 126 
N. Y. Supp. 949; McCormick v. Local Unions, 32 Ohio Cir. Ct. R. 165 (printed cards 
in course of boycott). 

Francis v. Flinn, 118 U. S. 385 (semble); Citizens’ Light Co. ». Montgomery Light 
Co., 171 Fed. 553; Reyer v. Middleton, 36 Fla. 99, 17 So. 937 (cloud on title); Marx 
v. Watson, 168 Mo. 133, 67 S. W. 391 (boycotting); Lindsay ». Montana Federation of 
Labor, 37 Mont. 264, 96 Pac. 127. Contra. 

Also there is coming to be good authority for enjoining circulars charging infringe- 
ment of a patent and threatening purchasers from plaintiff with legal proceedings, 
where such circulars are published with no intention of suing for the alleged infringe- 
ment or in pure malice. Celluloid Mfg. Co. v. Goodyear Dental Co., 13 Blatchf. 375 
(semble); Emack v. Kane, 34 Fed. 46; Kelly v. Ypsilanti Mfg. Co., 44 Fed. 19 (semble); 
Lewin v. Welsbach Light Co., 81 Fed. 904; Farquhar v. National Harrow Co. (C.C. A.), 
102 Fed. 714; Adriance v. National Harrow Co. (C. C. A.), 121 Fed. 827, 98 Fed. 118; 
Dittgen v. Racine Paper Co., 164 Fed. 85; Electric Renovator Co. ». Vacuum Cleaner 
Co., 189 Fed. 754; Atlas Underwear Co. v. Cooper Underwear Co., 210 Fed. 347; Bell 
v. Singer Mfg. Co., 65 Ga. 452 (semble). @ 1H. L. Cas. 363. 
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case the Court of Session in Scotland had granted an interdict against 
publication of a public record of protested and dishonored bills and 
notes. This order was reversed on the ground that anyone had a 
right to publish the contents of the public record as a matter of 
general information, so that there was no legal wrong and no ground 
for the proceeding, apart from any question of power to enjoin a 
libel. But Lord Cottenham said obiter that if the Court of Session 
claimed the power to enjoin libels, it must be considered — 

“How the exercise of such a jurisdiction can be reconciled with the 
trial of matters of libel and defamation by juries under the 55 Geo. 3, cap. 
42 [Fox’s Libel Act] or indeed with the liberty of the press. That act ap- 
points a jury as the proper tribunal for trial of injuries to the person by 
libel and defamation; and the liberty of the press consists in the unre- 
stricted right of publishing, subject to the responsibilites attached to the 
publication of libels.” * 


The second point urged in this dictum has been discussed above. 
What shall we say as to the first point? 

It might be argued that Fox’s Libel Act applies only to criminal 
prosecutions and to actions on the case for damages; that it does 
not refer to the jurisdiction of equity at all, nor was it intended to 
affect procedure in equity. It was enacted because courts of law 
had been directing verdicts upon the question whether a publication 
was or was not a libel. But this had been happening in prosecu- 
tions where courts took it on themselves to pronounce publications 
libelous from mere inspection of their contents, irrespective of the 
truth of their contents or the motives of publication. Hence, for 
example, the statute had no reference to failure of a defendant to 
prove the truth of a publication libelous per se and a consequent 
charge that the defendant in an action for libel had failed to sustain 
the burden of proof which the law casts upon him. Accordingly 
two answers might be made to Lord Cottenham’s dicta. First, it 
might be said that neither in terms nor upon consideration of the 
mischiefs that led to its enactment does Fox’s Libel Act apply to 
the remedy, if any, in equity. But this would be unduly narrow. 
After all there is a clear policy in favor of jury trial of an issue of 
truth in a charge of defamation. Juries are peculiarly adapted to 
try such an issue, so that in England to-day, where relatively few 
civil cases are tried to juries, libel, slander, malicious prosecution, 





® Td., 376. 
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and breach of promise are regularly so tried. Secondly, however, it 
might be urged that, granting such a policy, where it is admitted 
that the publication is false, or the falsity is so clear that there is 
really nothing for a jury to try, then, trial by jury being a mere 
form — there being no substantial occasion for it — the policy in 
question should not stand in the way of an injunction. The great - 
majority of cases where an injunction has been sought have been 
of this character. Hence the requirement of trial by jury is no more 
an obstacle here than in the case of equity jurisdiction to enjoin 
trespass,“ disturbance of easements,® or nuisance. But it must 
be admitted that Lord Cottenham put his finger on a serious diffi- 
culty in the way of injunctions in these cases.*’ 

Although the arguments thus far were wholly satisfactory in prin- 
ciple, it might still be argued that the settled course of decision 
against injunctions in case of defamation or disparagement of prop- 
erty has put the matter where it may only be reached by legislation. 
The cases prior to Gee v. Pritchard and Brandreth v. Lance have 
already been considered. The subsequent English cases which seem 
to sustain jurisdiction in equity are collected in Dixon v. Holden. 
Some of these are worthy of brief notice. Springhead Spinning Co. 
v. Riley,*® decided by the same judge who decided Dixon v. Holden, 
was a case of intimidation by placards and advertisements, exactly 
like the American cases above referred to.*® The injunction ran 
against all forms of coercion or intimidation of plaintiff’s employees, 
and incidentally against intimidation by publications. There was 
no issue of fact as to the truth of the placards or notices. Hence 
the policy of trial by jury was not involved. One could pronounce 
the decision wrong only by adopting Blackstone’s doctrine as to 

“ Miller v. Lynch, 149 Pa. St. 460, 24 Atl. 80; Hart v. Leonard, 42 N. J. Eq. 416, 
418, 7 Atl. 865. 

% Selby v. Nettlefold, 9 Ch. App. 111; Newell v. Sass, 142 Ill. 104, 31 N. E. 176; 
Kelly v. Saltmarsh, 146 Mass. 585, 16 N. E. 460; McConnell v. Rathbun, 46 Mich. 303, 
9 N. W. 426; French v. Smith, 40 N. J. Eq. 361, 3 Atl. 130. 

4 The cases are collected in 1 Ames’ CAsSEs IN EQuity JURISDICTION, p. 559, note. 

47 Lord Cottenham seems to have thought that Fox’s Libel Act applied only to 
“injuries to the person by defamation.” In Dixon v. Holden, 7 Eq. 488, Malins, V. C., 
thought to distinguish injuries to business by defamation on that ground. But no such 
line may be drawn. For one thing, in Fleming v. Newton the injury was to credit only. 
Again it is evident that Lord Cottenham was simply making a distinction between pub- 


lishing one’s own composition and such a publishing as was threatened in Gee ». 
Pritchard. 


48 > Eq. 488. 49 6 Eq. 551. 50 Supra, note 41. 
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liberty of publication. Routh v. Webster *' was an injunction against 
publication of plaintifi’s name without authority as a trustee of a 
newly formed company. Here again no question could arise under 
Fox’s Libel Act. Plaintiff was not seeking to prevent defamation. 
Instead he sought to protect himself against vexatious claims by 
creditors of the company to hold him as trustee. Question could 
arise only in case Blackstone’s doctrine of liberty of the press were 
adopted. It might be said that the use of plaintifi’s name as trustee 
was not an expression of belief or opinion. Still it was a statement 
of fact made as if and purporting to be true. Clark v. Freeman ™ 
was a case of unauthorized use of the name of a famous physician in 
advertising a pill made by defendant. The wrong was the appro- 
priation of plaintiff’s name, which had become a valuable bit of 
property through plaintiff’s skill, learning, and experience in his 
profession. In such case a name ought to be protected the same 
as any other property.* The court denied an injunction on the 
ground that no special damage was shown —a ground which is 
now regarded as quite untenable — and said also that if the pub- 
lished statement was defamatory, as falsely imputing to plaintiff 
that he was concerned in making and vending a quack medicine, 
the issue of falsity would have to be established at law before there 
could be an injunction. This is a familiar proposition in suits to 
enjoin torts. But it has much more justification here than in 
the case of other torts because of the policy of the law as to jury trial 
of the question of libel or no libel. 

The English cases since Gee v. Pritchard which deny juriediction 
to enjoin defamation are collected in Boston Diatite Co. v. Florence 
Mfg. Co.* and Prudential Assurance Co. v. Knott.» These two de- 
cisions have exercised a controlling influence in the United States. 

In Boston Diatite Co. v. Florence Mfg. Co. the bill set up that plain- 
tiff was manufacturing toilet articles under a patent and that de- 
fendant, which had an unpatented process from which it made com- 
peting articles, fraudulently, in order to get an unfair advantage 
over plaintiff, represented that it owned a patent covering plaintiff’s 
process and that plaintiff was infringing its patent, and threatened 





51 ro Beav. 561. 

8 31 Beav. 112. 

53 Maxwell v. Hogg, L. R. 2 Ch. 307; Edison v. Edison Polyform Co., 73 N. J. Eq. 
136, 67 Atl. 392. 

5 114 Mass. 69. 55 to Ch. App. 142. 
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those who bought from plaintiff with liability for infringement. 
A demurrer was sustained. It will be observed that the interest 
involved was one of substance, not of personality; that, while 
liberty of publication was involved if Blackstone’s doctrine is to be 
adopted, the publication was admittedly false, malicious, and 
threatening, and that the case was not within the purview or the 
policy of Fox’s Libel Act. The case was one of disparagement of 
property; of slander of title and cloud cast on the title to plaintiff’s 
patent by defendant’s false and malicious publications. In sustain- . 
ing the demurrer, the court asserts that equity has no jurisdiction 
to prevent slander or libel, to prevent false representations as to the 
quality or character of a plaintiff’s property, or to prevent slander 
of title to a plaintiff’s property, unless breach of trust or breach of 
contract is involved. These propositions are not argued in the 
least. It is assumed that they are concluded by authority, the court 
holding Dixon v. Holden and Springhead Spinning Co. v. Riley to 
be contrary to the settled doctrine of the English cases. As the 
wrong here was an injury to property, the objection, on principle, 
would have to proceed on infringement of liberty of publication. 
The same court had previously removed a cloud on the title to 
personalty by canceling an invalid mortgage asserted by defend- 
ant. But apparently it would remove a cloud on the title to a 
chattel only by injunction coupled with cancellation, not by an 
injunction alone, when, as in this case, there was nothing to cancel. 
And yet in any decree removing a cloud on title there is likely to 
be an injunction against asserting the wrongful claim which, accord- 
ing to Blackstone’s view, would infringe liberty of publication. 
Hence the decision must rest where the court puts it, namely, 
squarely upon authority, and the only authorities exactly in point 
at that time were the two decisions of Vice-Chancellor Malins, which 
the court rejects. For decisive authority it refers us to the dicta 
of Lord Hardwicke, Lord Eldon, Lord Cottenham, and Lord Camp- 
bell, already discussed, and to two other cases which must next be 
looked into. 
In Seeley v. Fisher *" plaintiff owned the copyright of the last edi- 





56 Sherman v. Fitch, 98 Mass. 59. Cf. cases where equity removes a cloud cast 
upon a title by oral assertions of adverse claims. Morot v. Germania Co., 54 Ind. 37; 
Rausch »v. Trustees, 107 Ind. 1, 8 N. E. 25. 

57 yz Sim. 581. 
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tion of Dr. Scott’s ‘Commentary on the Bible.” As Dr. Scott was 
old at the time, this last edition was the joint product of the author 
and an assistant and was not complete when the author died. 
Defendants were reprinting the last prior edition, written wholly 
by Dr. Scott. They advertised it as containing “the whole unadul- 
terated labors of the author, not as re-edited by a different hand 
and an inferior mind.” An injunction against such advertisements 
was rightly refused. There was no legal wrong. The case in this 
respect is like White v. Mellin.** A puffing advertisement, recom- 
mending one’s wares as against plaintiff’s, is not actionable, at 
least if it does not contain false statements as to plaintifi’s wares. 
Moreover, if the statements or any of them could be proved to be 
false, the question was clearly doubtful and hence a jury trial would 
be the proper course. 

In Mulkern v. Ward ® plaintiffs were trustees of a building ieee 
which was also a bank of deposit. Defendant was what might be 
called a crank on the subject of building societies. He wrote a book 
on the subject in which he attacked plaintiffs’ society, among others, 
criticised its balance sheet, and argued that such companies could 
not be solvent. The court properly refused an injunction, distin- 
guishing the case from Dixon v. Holden in that the defendant was 
publishing an opinion, an argument, not a maliciously false assertion 
of fact. In truth there was no tort here at all, so that the criticism 
of Dixon v. Holden was wholly unnecessary. Nor does the decision 
“ustain Boston Diatite Co. v. Florence Mfg. Co., for in the latter case 
there was.a wrongful threat and an admittedly false statement pub- 
lished to get an unfair advantage over a rival by deterring the public 
from buying his wares. In Mulkern v. Ward there was no threat. 
There was an argument and a statement of opinion. If there was 
a statement of fact, there was a doubtful question whether it was 
true or false so that the cause called for trial by jury. 

It is admitted in the opinion in Boston Diatite Co. v. Florence Mfg. 
Co. that if there had been a relation of trust or a contract between 
plaintiff and defendant, there could be an injunction. This state- 
ment is very common in the books. One may enjoin a breach of con- 
tract and incidentally have an injunction against publication; he 
may enjoin breach of trust and incidentally have an injunction 
against publication; he may have a decree canceling a cloud on 


58 (1895) A. C. 154. 59 13 Eq. 619. 
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title and incidentally have an injunction against assertion of a claim 
under it. In other words, there is no objection to “previous re- 
straint” upon publication by injunction if only it may be tacked to 
something else! 

A long line of decisions accord with Boston Diatite Co. v. Florence 
Mfg. Co. But most of them involve the point that pending an in- 
fringement suit one is wholly within his rights in publishing to the 
world that he is bringing the suit and will endeavor to hold all 
infringers, or that one who is about to bring such a suit is within 
his rights in publishing in good faith what he claims and what he 
will attempt to do, unless such publication will interfere with the 
course of justice. In each case there is no legal wrong. In con- 
sequence the dicta following the more sweeping denial of relief in the 
Diatite case are of much less weight.“ Moreover, a strong current 
of authority contrary to the Diatite case has arisen in the federal 
courts.” These decisions seem to be right on three grounds: (1) The 
publications involve malicious threats and the injunction is against 
the intimidation of plaintiff’s customers and wrongful interference 
with his business relations thereby.*™ (2) They are not statements 
of belief or sentiment or opinion within the principle of freedom of 
publication. (3) In substance they do not involve any question of 
truth or falsity for a jury to try. Almost without exception they are 
cases of what may be called hold-ups, defendant having no real in- 
tention to sue and often no serious pretense of a claim to sue upon. 

In Prudential Assurance Co. v. Knott™ defendant published a 





60 Chase v. Tuttle, 27 Fed. 110 (semble); Kidd v. Horry, 28 Fed. 773; Baltimore Car 

Wheel Co. v. Bemis, 29 Fed. 95; Welsbach Light Co. v. American Incandescent Light 
Co., 98 Fed. 613; Hobbs ». Gooding, 113 Fed. 615; Warren Featherbone Co. ». Landauer, 
151 Fed. 130; Whitehead »v. Kitson, 119 Mass. 484; Consumers Gas Co. »v. Kansas 
City Gas Light Co., 100 Mo. sor, 13 S. W. 874; Mauger v. Dick, 55 How. Pr. 132; 
Cohen v. United Garment Workers, 35 Misc. 748, 72 N. Y. Supp. 341. Contra, Croft 
v. Richardson, 59 How. Pr. 356. 
_ © Tn Rollins ». Hinks, 13 Eq. 355, and Axmann v. Lund, 18 Eq. 330, Malins, V. C., 
who uniformly exhibited much good sense on this subject, held that a conditional in- 
junction should issue enjoining publications like the one in the Diatite case, unless the 
defendant would undertake to sue at once to try the validity of the patent. Otherwise 
defendant could do plaintiff a great injury by threats which he had no intention of 
carrying out. The Irish chancery refused to take this course in Hammersmith Skating 
Rink Co. v. Dublin Skating Rink Co., 10 Ir. R. Eq. 235. 

2 See cases cited in the last paragraph of note 41, supra. 

8 See cases cited in the first paragraph of note 41, supra. 

* to Ch. App. 142. 
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pamphlet on life insurance companies, giving statistics as to their 
incomes, rates of premiums, expenses of collections, and ratio of 
assets to liabilities. The plaintiff claimed that certain state- 
ments as to its premium rates were erroneous and that the effect 
was to represent the management of the company as recklessly 
extravagant, which was alleged to be untrue. A decree denying an 
injunction was affirmed. Plaintiff here had no cause of action at 
law. The matter published was the opinion of a critic upon a 
subject of great public interest, not a maliciously false statement 
of fact concerning a private individual persisted in after its un- 
truth had been shown, as in Dixon v. Holden. Hence in its result 
Prudential Assurance Co. v. Knott may be reconciled with Dixon 
v. Holden. Besides, if there was a libel in the Prudential Assurance 
Co. case, the question of fact was doubtful. It was largely a ques- 
tion of inferences; a question of fair comment on the conduct of 
plaintiff's business. In other words, it was exactly the sort of 
case where the policy of the law, if not actual legislation, calls for 
trial by jury. Dixon v. Holden, on the other hand, was a perfectly 
clear case of intentional defamation. Nevertheless Lord Cairns 
proceeds to argue that Dixon v. Holden and Springhead Spinning Co. 
v. Riley were wrongly decided. He puts a dilemma. If there was 
not a libel at common law, there was no ground for equity to inter- 
fere, for equity has no jurisdiction as censor of publications. This is 
obviously true. The jurisdiction over torts is concurrent. But, he 
says, ifthere was a libel, it is clearly settled that equity will not 
enjoin a publication merely because it is a libel. This horn of the 
dilemma is not one that we are bound to take. Suppose in this case 
the pamphlet had been shown beyond contradiction to be maliciously 
false. Could it be said that the aid of equity was sought solely 
because the publication was a libel? No. The argument would 
run thus: (a) There is a libel, a tort; (6) it injures property rights; 
(c) the remedy at law is wholly inadequate. What more could be 
asked in order to give equity jurisdiction? As in the Diatite case, 
so here it is admitted that there are publications which equity will 
restrain, although they are libelous, if there is some ground of injunc- 
tion other than libel. In other words, Blackstone’s view as to lib- 
erty of publication is not tenable as the ground of denying relief 
and the main argument in Brandreth v. Lance is put out of the way. 
The Prudential Assurance Co. case seems to have been decided 
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rightly. But the reasoning of Lord Cairns was singularly undis- 
criminating and he lost a great opportunity to put the law on a 
sound basis. Possibly the Lords Justices who concurred meant that 
the argument in Dixon v. Holden was susceptible of too broad a con- 
struction. But the argument in Prudential Assurance Co. v. Knott 
was susceptible of too narrow aconstruction, and in this country 
the case has uniformly been taken to mean that there may be no 
relief in equity against a clearly false and malicious libel which does 
irreparable injury to property rights.© 

One American case, containing an elaborate but superficial re- 
view of the authorities, deserves notice. In Marlin Fire Arms Co. 
v. Shields,® plaintiff, a manufacturer of firearms, had been adver- 
tising with defendant, the publisher of a well-known and widely 
taken magazine for sportsmen, but had withdrawn its advertise- 
ment. Thereupon defendant, in order to coerce plaintiff to renew 
its advertising, or, if this did not result, to gratify his spite, wrote 
sham letters, purporting to be written by correspondents and pub- 
lished as coming from correspondents, in which the pretended 
correspondents pointed out pretended defects in plaintiff’s rifle, 
criticised it for pretended shortcomings and disparaged it generally. 
A demurrer was sustained. We must first ask, was there a cause of 


action at law? Apparently there was not. At common law an action 
for disparagement of property seems to require three things: 
(1) Publication of false statements in disparagement of plaintiff’s 
property, (2) malice, (3) proof of special or actual damage in con- 
sequence of the publication.” The first two requisites were shown. 
The third was not covered by plaintiff’s complaint except by an aver- 
ment that the publication had caused plaintiff to lose sales “to a 





6 Martin v. Wright, 6 Sim. 297 (semble); Seeley v. Fisher, 11 Sim. 581 (semble); 
Edison v. Thomas A. Edison, Jr., Chemical Co., 128 Fed. 957; Montgomery Ward & 
Co. v. Dealers’ Ass’n, 150 Fed. 413 (semble); Citizens’ Light Co. ». Montgomery Light 
Co., 171 Fed. 553; American Malting Co. v. Keitel (C. C. A.), 209 Fed. 351; Singer 
Mfg. Co. v. Sewing Machine Co., 49 Ga. 70; Chicago City Ry. Co. ». General Electric 
Co., 74 Ill. App. 465; Allegretti Chocolate Cream Co. ». Rubek, 83 Ill. App. 558; 
Raymond v. Russell, 143 Mass. 295; Finnish Temperance Society v. Publishing Co., 
219 Mass. 28, 106 N. E. 561; Life Ass’n ». Boogher, 3 Mo. App. 173; Iverson v. Dilno, 
44 Mont. 270, 119 Pac. 719; Richter v. Journeyman Tailors’ Union, 24 Weekly Law 
Bull. (Ohio) 189; Baltimore Life Ins. Co. v. Gleisner, 202 Pa. St. 386, 51 Atl. 1024; 
Mitchell ». Grand Lodge (Tex. Civ. App.), 121 S. W. 178. 

® 171 N. Y. 384, 64 N. E. 163. 

6? White v. Mellin (1895), A. C. 154; Lyne ». Nichols, 23 T. L. R. 86; Barrett ». 
Associated Newspapers, 23 T. L. R. 666; Burkett v. Griffith, go Cal. 532, 27 Pac. 527. 
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large extent, but to what extent, plaintiff is unable to state.” The 
court, therefore, assumed that there was no cause of action at law 
because of inability to show special damage. It might be argued 
that this would not necessarily be fatal. Why should not the plain- 
tiff be able to maintain the suit by showing that actual damage 
was threatened for which damages would be no adequate remedy? 
Why must he wait for actual damage to accrue where all the other 
elements exist and grave actual damage is so clearly threatened? ® 
The court appears to assume too readily that failure to show a money 
damage now suffered must be fatal even though irreparable special 
damage is obviously impending. 

As no cause of action at law had accrued, if we assume as the 
court did that threatened special damage would not suffice in such 
a case in equity, the Marlin case might well be decided without con- 
sidering the general question of injunctions against defamation or 
disparagement of property. But the court argues that such in- 
junctions cannot be granted in any case, reaching this conclusion on 
the ground taken in Brandreth v. Lance and also upon review of the 
prior decisions.*® It might well be argued that liberty of publica- 
tion was not involved, since admittedly the published statements 
were false and were made for the purpose of coercing the plaintiff 
and for spite. Nor was the policy of jury trial involved. There was 
no dispute as to the facts. The letters were admitted to be shams, 
concocted to injure the plaintiff. There was no more need of a jury 





68 It must be confessed that the English cases have sometimes denied an injunction 
where no actual damage was proved. Lyne »v. Nichols, 23 T. L. R. 86. But in the 
case cited perhaps no actual damage was threatened since the false statements related 
to the circulation of plaintiff’s newspaper, and intending advertisers could inspect 
plaintifi’s books and ascertain the facts, whereas in the Marlin case the experience of 
hunters with plaintiff’s rifle could not be shown to intending purchasers in any such way. 

6° There is nothing said upon the subject of liberty of publication which adds anything 
to Brandreth v. Lance unless it be the suggestion that if such injunctions were allowed, 
a judicial censorship of the press would result under which one might be punished in a 
contempt proceeding for publishing an article that was not libelous. There may be a 
miscarriage of justiee in spite of every safeguard. We must inevitably run certain risks 
in the administration of justice. But if such injunctions are granted only where (1) there 
is a legal cause of action for defamation or for malicious disparagement of property, 
(2) there is a case for equity jurisdiction because of the inadequacy of the legal remedy, 
and (3) there is clearly a libel or a malicious false statement so that there is no substan- 
tial call for jury trial, it would seem that review of the decree by an appellate tribunal 
ought to insure against the evils which the court fears. If not, we may as well revert to 
the methods of colonial America and cut off all equity jurisdiction for fear of judicial 


tyranny. 
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than in a clear case of nuisance or a clear case of disturbance of an 
easement. 

The English courts now grant injunctions freely in these cases. 
Prudential Assurance Co. v. Knott had scarcely been decided when 
the practice arose of allowing an injunction in case the libel was re- 
peated or publication was continued after a jury had found the 
matter libelous.” Presently it came to be held that if the libel was 
clearly established, an injunction would be granted without requir- 
ing the plaintiff to go to a court of law.” To-day the English courts 
will even grant an interlocutory injunction against a libel if it is 
clearly shown to be one,” exactly as in case of any other tort.* 
The books attribute this repudiation of Prudential Assurance Co. 
v. Knott to the effect of the Common Law Procedure Act (1854) and 
the Judicature Act (1873). But those statutes afford very slight 
foundation for such a result. The former gave the courts of com- 
mon law in their discretion power to grant injunctions in actions at 
law in cases where an injunction ought to issue, just as the codes of 
procedure in this country gave the courts of both legal and equi- 
table jurisdiction power to allow injunctions in the course of legal 
proceedings.” It is reasonably clear that this referred to cases where 
there ought to be an injunction on the principles of equity jurisdic- 
tion. But the argument is that from 1854 to 1873 English courts 
of law had a wider power of granting injunctions than the court of 
chancery. They could enjoin parties in their discretion whenever 
they thought there ought to be an injunction, while the chancellor 
had no such power until by the Judicature Act it was extended to all 
the divisions of the High Court.” Thus, we are to believe, the Act 
of 1854 put liberty of the press and all the common-law rights of 

70 Saxby v. Easterbrook, 3 C. P. D. 339; Halsey v. Brotherhood, 15 Ch. D. 514, 19_ 
Ch. D. 386. See also Flint v. Smoke Burner Co., 110 Mo. 492, 19 S. W. 804. 

7 Liverpool Ass’n v. Smith, 37 Ch. D. 170; Bonnard »v. Perryman (1891), 2 Ch. 269. 

7 Collard v. Marshall (1892), 1 Ch. 571. For the present practice, see James ». 
James, 13 Eq. 421; Thorley’s Cattle Food Co. v. Massam, 14 Ch. D. 763; Thomas ». 
Williams, 14 Ch. D. 864; Hermann Loog 2. Bean, 26 Ch. D. 306; Hayward v. Hayward, 
34 Ch. D. 198; Walter ». Ashton (1902), 2 Ch. 262. 

7 See, for example, Cronin v. Bloemecke, 58 N. J. Eq. 313, 43 Atl. 605. 

™% A statute substantially the same as the Common Law Procedure Act on this point 
was construed not to give a court of law power to do more than a court of equity could 
have done in the way of preserving the status quo pending the action at law. Rich- 
mond v. Dubuque R. Co., 33 Ia. 422, 476. 


% Beddow v. Beddow, 9 Ch. D. 89; Quartz Hill Consolidated Co. ». Beall, 20 Ch. 
D. sor. 
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Englishmen into the hands of the judges, so far as injunctions may 
affect them, subject to no restraint beyond the judicial sense of 
what justice may demand. If the judges had not been anxious to 
put equitable relief against defamation on a sound basis, we may 
be sure they would never have tolerated such arguments. In truth 
the good sense and sound instinct of the English courts led them to 
strain a point in order to rid themselves of the doctrine of Prudential 
Assurance Co. v. Knott. 

American courts have moved more cautiously and less directly. 
In Emack v. Kane,” a case similar to Boston Diatite Co. v. Florence 
Mfg. Co., except that the bill set forth a very strong case of intimi- 
dation of plaintiff’s customers by wrongful threats of infringement 
suits, made with no intention of really suing, the court enjoined 
wrongful interference with plaintiff’s business relations with his 
customers and thus enjoined the publications by which the inter- 
ference was effected. This reminds one of Lane v. Newdigate, and 
has the same justification, as a way round a prejudice that obstructs 
the course of justice. If the reasoning is not much better than that 
by which the English courts evaded Prudential Assurance Co. v. 
Knott, it is no worse, and the result is by no means so bold. At 
first Emack v. Kane was much criticised. But the need of doing 
something to prevent such extortion as that involved, for example, 
in the Marlin case, moved one court after another to take the same 
step until two respectable lines of authority came into existence 
which justify injunctions against writing and publishing.” Some 
of the cases involve publication as incidental to an unlawful boycott 
or to unlawful intimidation of employees.”® Here the order clearly 
involves “previous restraint” upon publication. It is argued, how- 
ever, that equity has jurisdiction independently to enjoin the injury 
of which the publication is but an incidtnt.”? This position is now 





% 34 Fed. 46. 

7 See supra, note 41. 

78 Gompers v. Bucks Stove & Range Co., 221 U.S. 418, and cases cited on p. 437; 
Coeur D’Alene Mining Co. v. Miner’s Union, 51 Fed. 260; Casey v. Cincinnati Typo- 
graphical Union, 45 Fed. 135; Seattle Brewing Co. ». Hansen, 144 Fed. 1011; American 
Federation of Labor v. Bucks Stove & Range Co., 33 App. D. C. 83; Beck v. Team- 
sters’ Union, 118 Mich. 497, 77 N. W. 13; Shoe Co. v. Saxey, 131 Mo. 212, 32 S. W. 
1106; McCormick »v. Local Unions, 32 Ohio Cir. Ct. R. 165. 

79 Thus in Beck v. Teamsters’ Union, 118 Mich. 497, the court says: 

“Tt is urged that courts of equity will not restrain the publication of a libel, and 
that this boycotting circular is a libel, the publication and circulation of which cannot 
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taken by the Supreme Court of the United States,*® which has given 
up its dictum that “‘in the eyes of the law” damages are an adequate 
remedy for all publications.*' Others are substantially like Emack 
v. Kane. The most significant are cases of attempt to extort by 
means of gross libels. For example, in National Life Ins. Co. v. 
Myers,® the principal defendant was a discharged employee of a 
life insurance company. He and others conspired to extort money 
from the company by publishing advertisements in the newspapers 
and sending pamphlets to policy-holders containing extravagantly 
false charges, such as, for example, that $1,600,000 of assets had 
disappeared. An order allowing an interlocutory injunction was 
affirmed. This goes a long way. But beyond doubt the case was 
‘one where nothing in the way of fair comment or criticism was in- 
volved and the libel was so indubitable that there was no substantial 
occasion for jury trial. The interlocutory injunction is justified by 





be enjoined. The same claim was made that courts of equity have no jurisdiction to 
restrain the commission of a crime. But the answer is, and always has been, that 
parties cannot interpose this defense when the acts are accompanied by threats, express 
or covert, or intimidation and coercion, and the accomplishment of the purpose will 
result in irreparable injury to, and the destruction of, property rights. If all there was 
to this transaction was the publication of a libelous article, the position would be sound. 
It is only libelous in so far as it is false. Its purpose was not alone to libel complain- 
ants’ business, but to use it for the purpose of intimidating and preventing the public 
from trading with the complainants. It called upon them to boycott them. The 
defendants, by their conduct, gave all the patrons of complainants, and others as well, 
the meaning they attached to the word “boycott,” and they all evidently understood it 
as the defendants interpreted it by their conduct and acts. It is true that, under our 
Constitution, no one can be enjoined from publishing a libel.” 

If Blackstone’s view of liberty of publication. is intrenched in the constitution, it 
is not easy to meet the criticism of this argument in Lindsay & Co. ». Montana Fed- 
eration of Labor, 37 Mont. 264, 276, 96 Pac. 127. 

80 Gompers ». Bucks Stove & Range Co., 221 U. S. 418. 

81 Francis v. Flinn, 118 U. S. 385. 

8 Lewin v. Welsbach Light Co., 81 Fed. 904; Farquhar v. National Harrow Co., 99 
Fed. 160; Adriance, Platt & Co. v. National Harrow Co., 121 Fed. 827, 98 Fed. 118; 
Dittgen v. Racine Paper Goods Co., 164 Fed. 85; Electric Renovator Co. ». Vacuum 
Cleaner Co., 189 Fed. 754; Atlas Underwear Co. ». Cooper Underwear Co., 210 Fed. 
347; Shoemaker ». South Bend Spark Arrester Co., 135 Ind. 471, 35 N. E. 280. 

In the latest and most elaborately argued case, American Malting Co. v. Keitel, 209 
Fed. 351, an injunction against repeated pamphlets and circulars, accusing plaintiff 
of being party to an unlawful combination and seeking to divert trade from plaintiff, 
was denied. The case looks very much like one of malice. Unless the statement could 
be held to amount to criticism or opinion or the question of truth was doubtful, the result 
seems unfortunate. 

% 140 Ill. App. 392. 
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the same reasons that warrant such an injunction against a palpable 
nuisance. 

Looking back over these cases of injury to person or property by 
writing and publishing, we see that the English courts now deal with 
them as with any other torts; that in England the subject has had 
the very same development as equity jurisdiction over trespass, over 
disturbance of easements, and over nuisance. We see also that Amer- 
ican courts are moving in the same direction, reaching such cases 
indirectly by laying hold of some admitted head of equity jurisdic- 
tion and tacking thereto what is in substance a concurrent juris- 
diction over legal injuries through publication. In some of the 
cases this is so obviously but a matter of pleading that we may be 
confident some strong court presently will take the direct course 
and will be followed therein.* Most of the cases that grant relief 
speak strongly of the injustice that must result from denial of juris- 
diction in these cases. In substance the traditional doctrine puts 
anyone’s business at the mercy of any insolvent malicious defamer 
who has sufficient imagination to lay out a skillful campaign of ex- 
tortion. So long as denial of relief in such cases rests on no stronger 
basis than authority our courts are sure to find a way out. 


II 
INJURIES TO PERSONALITY 


In the colloquy in Gee v. Pritchard Lord Eldon’s second proposi- 
tion was that the suit could not be maintained to protect the feel- 
ings of the plaintiff, but only to protect her rights of property. The 
same proposition was laid down in Brandreth v. Lance. I have en- 
deavored to show that difficulties involved in injunctions against 
publication have had much to do with this doctrine in the cases of 
defamation, in which it has chiefly come in question. But it is as- 
serted no less dogmatically in cases of injury to personality other- 
wise than by writing or speaking, in which liberty of publication is 
in no wise involved. . 

A typical decision, often cited, is Chappell v. Stewart.* In that 
case, the defendant employed detectives to follow the plaintiff 





* Compare the vigorous assertion of equity jurisdiction to protect purely personal 
rights in Vanderbilt ». Mitchell, 72 N. J. Eq. g10, 67 Atl. 97. 
% 82 Md. 323, 33 Atl. 542. 
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wherever he went and threatened to continue so to do, causing the 
plaintiff great inconvenience and annoyance and subjecting him to 
humiliation. The court sustained a demurrer to a bill for an injunc- 
tion. There were allegations of injury to business and credit, but no 
facts showing any such injury were set forth and the case was clearly 
one of invasion of the right of privacy. The defendant argued that 
there was no such legal right. But the court. refused to pass upon 
the question whether an action at law would lie, and held, assuming 
there was a legal cause of action (1) that “the ordinary processes 
of the law are fully competent to redress all injuries of this character,” 
(2) that by the settled doctrine equity has no jurisdiction to secure 
purely personal rights. If there was a legal wrong in this case, the 
legal remedy was an action on the case for damages, and it is a 
mockery to say that a court which could give no other relief is 
“fully competent” to redress the wrong. Suppose, for instance, the 
plaintiff were a clergyman, a man of refined and sensitive feelings, 
and the defendant was having him “shadowed” notoriously by a 
detective out of pure spite with no other end than annoyance and 
humiliation. To say that damages under such circumstances would 
be an adequate remedy ‘“‘in the eyes of the law”’ is to use the term 
“adequate” in a Pickwickian sense or to attribute to the law unnec- 
essary obliquity of vision. The other point is rested on the dicta 
of Lord Eldon in Gee v. Pritchard and on the statements of two 
text writers who repeat those dicta. We have seen elsewhere that this 
is a very slender basis for such a conclusion. The crucial question 
in such a case as Chappell v. Stewart is as to the legal right. There is 
no danger of interference with freedom of publication, and common- 
law policy as to jury trial is not involved more than in case of any 
injunction against a threatened tort. It is significant that all but one 
of the cases in accord with Chappell v. Stewart deny the legal right. 

In one case, however, the legal right was undoubted. Kneedler 
v. Lane *’ was a suit for an injunction against enforcement of the 
draft during the Civil War, on the theory of enjoining threatened as- 
sault and false imprisonment under an unconstitutional statute. It 
appeared that the writ of habeas corpus was suspended. The court 





8 Atkinson v. John E. Doherty & Co., 121 Mich. 372, 80 N. W. 285; Roberson ». 
Rochester Folding Box Co., 171 N. Y. 538, 64 N. E. 442; Kneedler v. Lane, 3 Grant 
Cas. (Pa.) 325. Cf. Woollcott v. Shubert, 154 N. Y. Supp. 643. 

87 3 Grant Cas. (Pa.) 325. 
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divided three to two against the injunction. The main question was 
one of constitutional law. On the question of equity jurisdiction, 
Strong, J., said for the majority: 

“But when, before these cases, was an injunction evér granted to 


restrain the commission of a purely personal tort? What chancellor ever 
asserted he had such power?” ®8 


To this not very conclusive argument, Woodward, C. J., replied: 


“Courts of equity are accustomed to enjoin to prevent frauds, waste, 
nuisances, trespasses, obstructions and diversions of water courses, and 
in numerous other torts. The principle of injunctive relief against a tort 
is that the inadequacy of the remedy at law is a sufficient equity and will 
warrant an injunction against the commission or continuance of the 
wrong. . . . The inadequacy of all remedies at law for infringement of 
personal liberty, when habeas corpus is suspended, is too plain to be 
doubted or discussed, and the necessary consequence is that courts of 
chancery would have jurisdiction. . . . If courts of chancery have not 
jurisdiction of torts which touch liberty, what are we to say, — that 
property is better guarded with us than liberty? Who is willing to stand 
on that ground? . . . I would not say that man has more rights in his 
horse or his house than he has in himself. If equity will restrain torts in 
respect to lands and goods, much more will it restrain torts in respect to 
the immensely higher interest — his liberty — when all legal remedies 
have been taken away.” * 


Although Kneedler v. Lane turned chiefly upon the constitutional 
question, these statements are important in that they put each side 
of the question as well as it has ever been put in the cases. But 
it should be said that a serious question of policy as to exercise of 
jurisdiction was involved, which is not present in the ordinary case. 

In a note to Chappell v. Stewart, which has frequently been 
quoted,” the doctrine of that case is vigorously criticised. The 
editor says that the proposition announced “taken literally and in 
its full meaning would make the system of equity suitable only to a 
semi-savage society which has much respect for property but little 
for life.” He adds: 


“Our equity jurisprudence does not quite deserve so severe a reproach. 
It does, indeed, do much for the protection of personal rights, although it 
has not been willing to acknowledge the fact, but has persisted in declar- 
ing the contrary.” 





88 3 Grant Cas. (Pa.), 524. 

89 Td., 568. 

9 37 L.R. A. 783, discussed in Ex parte Warfield, 40 Tex. Crim. 413, 50 S. W. 933; 
Vanderbilt v. Mitchell, 72 N. J. Eq. 910, 67 Atl. 97. 
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To support the latter proposition, the editor puts five classes of 
cases where, he conceives, equity in truth secures personality, . 
although purporting to secure substance only. These five categories 
deserve careful examination. | 

(1) First the editor puts cases of nuisance such as a rifle range, 
dangerous to life, noise which prevents rest and sleep, and odors or 
sewage, dangerous to health. It is true that in these cases protection 
of property does indirectly secure individual interests of personality 
along with social interests in the general safety and the general health. 
But in a very real sense the interests secured are interests of sub- 
stance only. The plaintiff may sue only because he has an estate in 
the property and is deprived of or injured in his jus utendi. If his 
nerves are steeled, his ears are deaf, or his nose is indifferent, the 
members of his household, injured only in their personal rights, will 
suffer in vain. 

(2) Next he puts cases of publication in violation of contract or of 
trust. These cases bear out his point. For the most part the pro- 
tection of property, on which they purport to proceed, is no more 
than a fiction. The theory is that the beneficial interest in the trust 
res or the contract right is an asset to be protected. But in reality 
the substantial interest secured is generally one of personality. If 
it were not for this, especially in the contract cases, the court would 
be certain to say that there was no substantial interest in the plain- 
tiff to make it worth while for equity to interfere. The true interest 
secured is brought into equity, as it were, “parasitic” to a merely 
nominal interest of substance. 

(3) The cases next cited are those involving private letters, - 
which follow Gee v. Pritchard.‘ Here also the editor’s point 
is well taken. Where, as in the cases referred to, the letters have 
no literary or historical quality and no value as autographs, the 
property in them is not much more than a fiction. If it were not 
for the invasion of privacy involved, we may be sure the chan- 
cellor would say that plaintifi’s interest was too trivial to justify 
relief in equity. 

(4) He next puts the cases where the chancellor acts for the pro- 
tection of infants. These cases, however, do not seem to be in point. 
In them the chancellor, representing the king as parens patriae, 
secures all manner of interests of infants. But he does not act to 





% F. g. Woolsey v. Judd, 4 Duer 379. 
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secure any individual interests of the infants. Rather he acts to 
secure a general social interest in dependents. Such cases are not at 
all comparable to ordinary proceedings in equity to vindicate private 
rights. 

(5) Finally he refers to certain recent English cases. An objector 
might answer that these cases depend upon statutes. And if it be 
replied that a strained construction was given those statutes to 
enable equity to act, yet the effect is to secure all interests of per- 
sonality directly, which is more than the editor contends for as the 
actual practice. 

It is submitted, therefore, that the five classes of cases shrink to 
two. But the two are highly significant, and a third no less signifi- 
cant may be added, namely, the cases of wrongful expulsion from 
social clubs where the real wrong complained of is the humiliation and 
injury to feelings. Here, as we shall see presently, courts of equity 
generally insist upon some shadow of a property interest, however 
trivial; actually protecting the feelings, but purporting to protect 
only the pocketbook. The analogy to what we have seen taking 
place in the cases as to defamation and disparagement of property 
is suggestive. In each case the courts protest that the law is un- 
changed. The old doctrine is announced with conviction. But its 
whole spirit is rejected and in the result it is evaded. Something is 
found which gives the camel’s nose legitimate standing in the 








Chancellor's tent, and the whole ollows 0 dispose 
Of the case completely. Such devices never obta en we 





are dealing with a moribund rule. 

There are now some American cases which directly or by way of 
dictum authorize the securing of personality through injunction.” 
But most of them turn on the existence and scope of the legal right. 
The two decisions in Louisiana assume the right of privacy and the 
remedy by injunction without any discussion of the difficulties in- 
volved. The New York case must be regarded as overruled. The 
rest are dicta. Nevertheless the proposition is by no means so 
burdened with adverse authority as in case of defamation and dis- 
paragement of property and involves fewer difficulties. If the right 


® Corliss ». Walker, 57 Fed. 434 (semble); Itzkowitz v. Whitaker, 115 La. 479, 39 
So. 499, 117 La. 708, 42 So. 228; Schulman ». Whitaker, 117 La. 704, 42 So. 227; Mun- 
den v. Harris, 153 Mo. App. 652, 134 S. W. 1076 (semble); Vanderbilt v. Mitchell, 72 
N. J. Eq. 910, 67 Atl. 97; Marks »v. Jaffa, 6 Misc. 290, 26 N. Y. Supp. 908; Hodge- 
man v. Olsen, 86 Wash. 615, 150 Pac. 1122. 
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of privacy succeeds in establishing itself, injunction, as the only 
effective remedy, is likely also to establish itself for such cases. 

It remains to consider a related group of cases in which equitable 
relief has been sought to protect individual interests in the domestic 
relations. 

In Hodecker v. Stricker,* plaintiff was the wifeof H., but defendant 
was living with him unlawfully as his wife and assumed the name 
of Mrs. H., appropriating plaintiff’s lawful name to the prejudice of 
plaintiff’s standing in the community. Suit was brought to enjoin 
this use of plaintiff's name and usurpation of plaintiff’s rightful 
social position as H.’s wife. There was no suggestion of injury to 
property, of any cloud upon title, or of any embarrassment of an 
inchoate right of dower. Nor did plaintiff seek to vindicate her 
claims to the society and affection of her husband against inter- 
ference by defendant. Apparently she did not want the one and 
had acquiesced in loss of the other. Her case rested, therefore, upon 
an interest of personality; upon a claim of a right very like privacy. 
The wrong sought to be enjoined was usurpation of the name to 
which she was entitled as the lawful wife of H. and the injury con- 
sisted in humiliation and injury to feelings and mental comfort 
caused by this open assumption of her name as well as her place 
by an adulteress. The main question, accordingly, was whether the 
law recognizes such a right; whether it secures a wife in a claim not 
to be humiliated and subjected to gossip and unjust suspicion by 
another’s holding herself out to the world as her husband’s lawful 
wife, thus in substance asserting that the true wife is not what she 
purports to be, and casting doubt upon her status in a relation in 
which a woman is peculiarly and properly sensitive. Such a case 
is quite unlike those where two persons bear the same name and 
one claims to use it exclusively for business purposes. For a name 
may be property, as in Edison v. Edison Polyform Co.,™ or it may, 
as in this case, be a part of one’s personality. This is recognized in 
the civil law,® and it is not easy to see why our law should not look 
at the matter in the same way. If so, the remedy at law is so palpa- 





% 39 N. Y. Supp. 515. 

% 73 .N. J. Eq. 136, 67 Atl. 392. 

% y BAUDRY-LACANTINERIE, Précis DE Droit Civit, 1o ed., §§ 122, 122-4, 122-5; 
1 ENNECCERUS, Kipp UND WOLFF, LEHRBUCH DES BURGERLICHEN RECHTS, 11 ed., 


§$ 93 (9). 
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bly inadequate that an injunction would seem appropriate. A 
demurrer was sustained by a court bound by Roberson v. Rochester 
Folding Box Co. and Brandreth v. Lance to deny both the right and 
the remedy. 

Equity jurisdiction to protect an individual interest in a domestic 
relation was involved in Ex parte Warfield.*’ Here the court had 
enjoined the defendant, who was alleged to have partially alienated 
the affections of plaintiff’s wife and to be threatening and endeavor- 
ing to wholly alienate them, from visiting or associating with her, 
going to or near her at a certain house, or interfering with plain- 
tiff’s attempts to communicate with her. The defendant having 
violated the. injunction by meeting and talking with plaintiff’s wife 
and going to the house in question for that purpose, was committed 
for contempt and brought a habeas corpus proceeding, claiming that 
the injunction was void for want of jurisdiction. As the court had 
general jurisdiction at law and in equity and the defendant was 
before it, one might think that at most the order could only be pro- 
nounced erroneous and hence the collateral attack must fail. But 
for historical reasons the equity side of a court possessing both 
common-law and equity jurisdiction is looked on as if it were a dis- 
tinct court of equity. Hence we ask in such cases whether the cause 
is within some class of causes which may be entertained by a court 
of equity as distinct from a court of law. If not, the injunction is 
treated as void. If it is in the class of causes of which equity has 
jurisdiction but on the principles of exercise of that jurisdiction the 
injunction should not have been granted in the particular case, the 
order allowing the injunction is merely erroneous.°® Hence in Ex 
parte Warfield it became necessary to determine whether equity had 
jurisdiction to protect a purely personal right of the husband to the 
society and affection of his wife. The court held that it had such 
jurisdiction, since there was a legal cause of action for alienation of 
the wife’s affections and the legal remedy was inadequate.* 





% See the remarks of Dill, J., in Vanderbilt v. Mitchell, 72 N. J. Eq. 910, 920-21, 67 
Atl. 97. 

7 40 Tex. Crim. 413, 50 S. W. 933. 

%8 In re Sawyer, 124 U. S. 200. 

% If the order had been appealed from, there might have been a serious question as 
to the expediency of exercising the jurisdiction. The chancellor would have to consider 
whether he could reasonably expect to accomplish anything by such an injunction; 
to consider whether a situation where the defendant was in jail because he persisted 
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Two circumstances, however, detract somewhat from the weight 
of Ex parte Warfield as an authority. There was a statute in Texas }° 
which the courts of that state construe as giving a wider power of 
granting injunctions than that possessed by courts under the gen- 
eral equity doctrine. Also it might be urged that at common law 
the husband has a legal right to the services of the wife which is to 
be regarded as a property right and hence that equitable relief may 
be invoked to secure that right and may be employed incidentally 
to secure the more significant interests of a purely personal nature. 
Thus the case could be brought within the analogy of Gee v. Pritch- 
ard. But it is significant that the property right of the husband in 
the wife’s services, now thoroughly moribund for all substantial 
purposes, should acquire a temporary vitality to enable the courts to 
secure interests of personality which they hesitate to protect 
avowedly as such. 

Still another type of personal right was involved in Vanderbilt v. 
Mitchell!" In that case the plaintiff’s wife, who was living in 
adultery with a third person, fraudulently procured a physician to 
insert in a birth certificate, provided for by the laws of New Jersey, 
that the plaintiff was the father of a child born to her in adultery. 
The certificate was recorded, and under the terms of the statute a 
certified copy might be used as primé facie evidence of the facts 
therein set forth. Suit was brought for cancellation of the fraudu- 
lent birth certificate and the record thereof and to enjoin the mother 
and the child from claiming for the child the status, name, or prop- 
erty of a lawfully begotten child of the plaintiff. The vice chancellor 
denied an injunction on the ground that the case did not come under 
any recognized head of equity jurisdiction, that no property rights 
were involved, and that equity was not competent to protect rights 





in seeing her would not be likely to fan the wife’s erring affection for defendant, and 
to consider that he could not keep the wife away from the defendant even if he could 
keep the defendant away from the wife. But these considerations are not relevant to 
the question of jurisdiction. 

100 Article 2989, REv. STAT., providing that judges might grant injunctions in three 
cases. The first was, ‘‘When it shall appear that the party applying for said writ is 
entitled to the relief demanded, and such relief or any part thereof requires the re- 
straining of some act prejudicial to the applicant.” The third was, “All other cases 
where the applicant for said writ may show himself entitled thereto under the principles 
of equity.”” See Sumner ». Crawford, 91 Tex. 129, 41 S. W. 994. 

11 72 N. J. Eq. gto, 67 Atl. 97. 
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which were purely personal.’ This decree was reversed and the 
demurrer was overruled in the Court of Errors and Appeals by the 
unanimous judgment of fourteen judges. 

The bill in Vanderbilt v. Mitchell showed that plaintiff had a vested 
remainder in an undivided share of certain lands under his mother’s 
will, dependent upon the number of her descendants at the date of 
distribution. The interest was alienable and hence the certificate 
constituted a cloud upon the title which equity had jurisdiction to 
remove. The court holds this sufficient to justify the suit. But 
another right was also involved. The plaintiff was confronted with 
a false and fraudulent public record witnessing that a bastard, born 
in adultery, was his lawful child. This was such an unwarranted 
usurpation of his name and of the status and position of being his 
son as to be an infringement of his personality. The case might, 
therefore, be based upon an interest of personality analogous to the 
one involved in Hodecker v. Stricker, and the court was quite will- 
ing to rest its action upon this right, if necessary, and to hold that 
equity had jurisdiction to secure a purely personal right of that sort. 
Dill, J. said: 

“Tf it appeared in this case that only the complainant’s status and 
personal rights were thus threatened or thus invaded by the action of the 
defendants and by the filing of the false certificate, we should hold, and 
without hesitation, that an individual has rights, other than property 
rights, which he can enforce in a court of equity and which a court of 


equity will enforce against invasion, and we should declare that the com- 
plainant was entitled to relief.” 1% 


But, he says, “‘the technical basis of the jurisdiction . . . is the 
protection of property rights.” Conceding so much, he adds: 


“The equitable character of the action itself requires us to regard com- 
paratively remote and trifling interferences with such property rights in 
the light of the great and immediate interference with the personal rights 
of the complainant, although as. we have already stated, whether this 
bill might not be rested on such personal basis alone, without reference to 
the technical protection of property, is not now decided, because the 
present case does present the property feature to an extent sufficient to 
satisfy even the rule adopted by the court below.” !* 


This is Gee v. Pritchard over again. But it is Gee v. Pritchard used 
in the right way to advance the ends of law by an intelligent use of 
the actual decision in that case, not, as has happened too often, to 


12 71 N. J. Eq. 632, 63 Atl. 1107. 
18 72 N. J. Eq. 910, 919. 14 Jd., 926. 
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defeat the ends of law by looking only to the letter of Lord Eldon’s 
dicta. Moreover the remarks of the court on the subject of equitable 
protection of interests of personality 1 are admirable and will un- 
doubtedly exert a wholesome influence. 


Til 
PROTECTION OF SOCIAL AND POLITICAL RELATIONS 


The same questions are presented in another form in cases of 
wrongful expulsion from social clubs or interference with the exer- 
cise of political rights. Suppose, for example, a member is wrong- 
fully expelled from a trade union and sues to enjoin the governing 
authorities from excluding him. What right does he seek to secure? 
It may be that the union owns funds or property and (supposing it 
to be unincorporated) he may be co-owner or co-beneficiary and so 
be excluded unlawfully from his share in the property. Or it may be 
that he can obtain work or can exercise his trade or calling only 
provided he is in good standing in the union, so that if he is wrong- 
fully expelled, the practical effect is to exclude him from exercising 
the trade on which he depends for a livelihood. It is not easy to 
differentiate such a case from the injury to the credit and financial 
standing of a business man, e. g., in Dixon v. Holden. Power to 
work is the chief asset of the laborer as credit is the chief asset of 
the business man. Again it may be that the club or association is 
merely social and that no share in any property and no added power 
of pursuing one’s vocation is involved in belonging thereto. In that 
event, if one is wrongfully expelled, there is a humiliation, an in- 
dignity, akin to violation of privacy and akin to defamation. Ex- 
pulsion from a club may, indeed, be the highest form of injury 
without involving any interest of substance in the least. 

According to the prevailing doctrine in the authorities, there is a 
remedy only in the first case.!% In case the club or association has 
funds or property, even if plaintiff’s interest in the common property 
from which he is excluded is as insignificant as the “little diachylon” 





10 72 N. J. Eq., 919, 921-23, 924-25. 

10% Tn Rigby v. Connol, 14 Ch. D. 482, Jessel, M. R., says: 

“T have no doubt whatever that the foundation of the jurisdiction is the right of 
property vested in the member of the society, and of which he is unjustly deprived by 
such unlawful expulsion. There is no such jurisdiction that I am aware of reposed, in this 
country at least, in any of the Queen’s Courts to decide upon the rights of persons to 
associate together when the association possesses no property.” See Mesisco »v. Giuliana, 
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for which Lord Holt was willing to award damages, equity will in- 
terfere — nominally to protect the property right, but in truth and 
in substance to protect the interest in personality against wrongful 
and malicious injury. This is the same doctrine that we have seen 
in Gee v. Pritchard and Vanderbilt v. Mitchell. But in cases where 
there is no property we are told that equity will not interfere, 
although in the second of the three cases put there may be a very 
serious economic injury and in the third case a very serious injury 
to personality. 

It is worth while to note how this conclusion is justified. Sir 
George Jessel tells us that in case of a voluntary association of in- 
dividuals without property the court cannot compel persons to as- 
sociate together if they do not so desire; that a court can assure to a 
plaintiff participation in the use of property but it cannot secure 
him in purely social relations. Accordingly Sir George Jessel com- 
pares the case to a contract of personal service, where the court 
cannot coerce the promised personal performance. In other words, 
plaintiff may have the right, but there is a practical difficulty in 
enforcing it and so, in so far as it can act at all, equity turns to the 
indirect method of enforcing some property right, in order to fur- 
nish a “technical basis of jurisdiction,” just as in the personal serv- 
ice cases relief that in effect coerces performance of the affirmative 
is tacked to jurisdiction to enforce a negative. Undoubtedly there 
is much force in the point as to the difficulty of enforcing the rights 
of a member threatened with wrongful expulsion from an unin- 
corporated association. But these and other difficulties vanish 
when the “technical basis” of a scintilla of common property is 
afforded. For there is a real danger that, in exercising the juris- 
diction where property is involved, the courts may come to sit on 
appeal from the committees and meetings of clubs and review their 
action as they review the acts of inferior judicial or administra- 





190 Mass. 352, 76 N. E. 907; Froelich ». Musicians’ Mut. Ben. Co., 93 Mo. App. 383; 
Allee v. James, 68 Misc. 141, 123 N. Y. Supp. 581; Smith v. Hollis, 33 Weekly Notes 
Cas. (Pa.) 485; Robertson v. Walker, 62 Tenn. 316; Gaines v. Farmer, 55 Tex. Civ. App. 
601, 119 S. W. 874. That the interest is really one of personality is shown by the re- 
marks of Jessel, M. R., in Fisher v. Keane, 11 Ch. D. 353: “The character and pros- 
pects in life of any member of this club may be irremediably blasted — for that is the 
result — by the decision of any three casual members of the committee who happen 
to walk in on a week-day, having no notice of what is about to be brought before them, 
but merely with the intention probably of auditing the cook’s accounts, or attending 
to some equally trivial matter.” 
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tive tribunals.!*’ Moreover there is no insuperable obstacle to effec- 
tive securing of a plaintiff’s right not to be injured wilfully in his 
sensibilities by a wrongful expulsion from a club that owns no prop- 
erty. It is not necessary to order the defendants to associate with 
the plaintiff. If they desire to abandon or to dissolve the club, they 
may be left free to do so. But they might be enjoined from wrong- 
fully and maliciously excluding the plaintiff so long as they keep it 
up.108 

Courts are by no means unconscious of what they are really pro- 
tecting in these cases of wrongful expulsion. This is shown strikingly 
in Baird v. Wells. In that case the club had no property what- 
ever, and there was no possibility of resting relief to plaintiff, who 
had been wrongfully expelled, upon any ‘‘technical basis” of injury 
to property rights. Accordingly the court denied an injunction on 
the ground that the injury was solely to personality and hence was 
not cognizable in equity. But while the court professed to deny 
all relief and to leave the pure interest of personality unsecured, in 
reality it took a very ingenious way of securing the interest. Know- 
ing all the while that under the doctrine it announces the court 
was without jurisdiction, it found means to evade the difficulty by 
first examining whether plaintiff was rightfully expelled. Then, 
when it had found that he was wrongfully expelled and had vindi- 
cated his character by its finding, it went on to show that no relief 
could be given to him. In other words, plaintiff was given the very 
thing he really wanted although it was solemnly explained to him 
that the court had no jurisdiction and could do nothing to help 
him." 

107 See the remarks of Brett, L. J., in Dawkins v. Antrobus, 17 Ch. D. 615. This is 
especially manifest in the English decisions which review the rules of an association 
with reference to the demands of “natural justice.” Cf. Harris v. Aiken, 76 Kan. 516, 
92 Pac. 537 (semble); Loubat v. Leroy, 40 Hun (N. Y.) 546; People ». Hoboken Turtle 
Club, 60 Hun (N. Y.) 576; People ». Uptown Ass’n, 9 App. Div. 191, 41 N. Y. Supp. 
154; People v. Independent Dock Builders’ Benevolent Union, 164 App. Div. 267, 149 
N. Y. Supp. 771 (semble) ; Williamson v. Randolph, 48 Misc. 96, 96 N. Y. Supp. 644; Bach- 


man v. Harrington, 52 Misc. 26, 102 N. Y. Supp. 406; Grassi Bros. Co. v. O’Rourke, 89 
Misc. 234, 153 N. Y. Supp. 493; Metropolitan Base Ball Ass’n v. Simmons, 17 Phila. 419. 

108 Cf, the decree in Hood v. Northeastern R. Co., L. R. 8 Eq. 666. 

109 44 Ch. D. 661. 

10 The plaintiff having appealed from the order denying an injunction, the follow- 
ing proceeding took place in the Court of Appeal: 

“1890. April 23. Sir Horace Davey, Q. C. (Sir C. Russell, Q. C., and Ernest de Witt, 
with him), appeared for the appellant, and stated that, as the judgment of Mr. Jus- 
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Some American courts have secured the rights of the member 
threatened with wrongful expulsion from his club by resorting to 
a theory of contract.“' The doctrine of these courts is that the 
constitution and rules of a voluntary association constitute a con- 
tract between the members and that equity may enjoin any injurious 
breach of the contract such as expulsion contrary to the rules. As 
the courts of New York are committed to the doctrine that equity 
will not secure personality as such, but only property, it is a con- 
venient mode of evading the difficulty to hold that the “contract 
of membership”’ is an asset which may be protected in equity. This 
enables relief to be given in a case like Bgizd y. Wells, where the 
club has no property and yet there is a serious injury to personality. 
But the theory is open to serious objection, apart from the ques- 
tionable use of the idea of contract which it involves. If the basis 
of relief is breach of contract and the constitution and rules of the 
club or association are the contract, any breach of the rules that 
injures the plaintiff seriously may be enjoined and so the courts 
may be called on to enforce the rights of members of fraternal orders 
where, if we look at the real interest involved and weigh the diffi- 
culties we must feel that relief should be denied."* Again, if the 
basis of relief is breach of contract and the constitution and rules 
of a voluntary association give the terms of the “contract of mem- 
bership,’’the interpretation of the written contract is for the court. 
Thus a court of equity is to be the final interpreter of the laws and 
rules of all voluntary associations, clubs, and fraternal orders. This 





tice Stirling had been in favour of the Plaintiff as regarded the irregularity of the pro- 
ceedings of the Defendants, the Plaintiff had no wish to continue in the club, and would 
now assent to an order dismissing the appeal with costs.” 

“Order made accordingly.” 

In other words, the plaintiff appealed simply for the opportunity of saying publicly 
that the lower court had given him the substance of a victory although depriving him 
of the form. 

il Krause v. Sander, 66 Misc. 601, 122 N. Y. Supp. 54; Lawson v. Hewell, 118 Cal. 
613, 50 Pac. 763. 

u2 For example, in such a case as Wellenvoss v. Grand Lodge, 103 Ky. 415, 45 S. W. 
360, where plaintiff sought an injunction against wrongfully excluding him from par- 
ticipation in the proceedings of the Grand Lodge, the real injury was to his dignity, to 
his pride, and his feelings. The chancellor might well ask, is this injury serious enough 
to warrant the extraordinary interposition of equity? Is it serious enough to warrant the 
expense and the consumption of public time involved in a judicial proceeding? Is it 
serious enough to balance the practical difficulty involved in the-court’s endeavor to 
learn, interpret, and apply the laws and customs of a fraternal order? See Hershiser v. 
Williams, 6 Ohio Cir. Ct. R. 147. 
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is neither intrinsically desirable nor expedient from the standpoint 
of dispatch of public business in the courts.“* The advantage of 
the contract doctrine is that it enables the courts to deal more 
straightforwardly with such cases as Baird v. Wells. But the same 
result may be attained in a better way by recognizing that we are 
protecting interests of personality and by treating the cases on the 
ordinary principles of the concurrent jurisdiction. 

It remains to notice a line of cases in which equitable relief has 
been sought against wrongful denial of political rights."“* In these 
cases there was no tort, and hence there was no question of concur- 
rent jurisdiction. But they repeat the dictum in Gee v. Pritchard 
and also assert that only civil, as distinguished from political, rights 
are taken into account in equity. If there is a tort, as in Ashby v. 
White," it is because there is a civil right, cognizable in courts of 
justice, and the circumstance that it is a civil right to exercise one’s 
faculties politically cannot change the situation. The real difficul- 
ties are (1) that the injury is usually to feelings, sensibilities, and 
dignity, and (2) that a court of equity is practically embarrassed 
in administering a remedy by the danger of undertaking an impos- 
sible task." 





3 The California court which was the first to announce this contract doctrine deals 
with the point rather ingeniously. It says that only procedural rules are to be inquired 
into; that is, the constitution or rules providing the machinery of investigation and ex- 
pulsion are part of the contract, but it is a part of the contract that the member will 
abide the determination of the tribunal of the organization as to interpretation of the con- 
stitution and rules. In other words, the contract provides that these third parties shall 
fix the interpretation of the terms of the contract in a binding way. Hence it is said all 
the court can try is, first, whether investigation or trial has taken place in the appointed 
way or by the appointed tribunal, and, second, whether the interpretation has been 
made and applied in good faith. Lawson v. Hewell, 118 Cal. 613, 50 Pac. 763. This is 
very like the English doctrine that there must be no interpretation on the part of the 
tribunal of the association which makes the rule or proceeding contrary to natural 
justice. This proposition, however, has interesting possibilities. Suppose one is a 
member of a religious association and by the discipline of the association a prophet, or 
bishop, or spiritual head has power to excommunicate on the basis of revelations from 
on high. Review of an excommunication as contrary to natural justice under such 
circumstances might involve delicate questions. 

14 Fletcher v. Tuttle, r51 Ill. 41, 37 N. E. 683; Kearns v. Howley, 188 Pa. 116, 41 
Atl. 273; Giles v. Harris, 189 U. S. 475; Green v. Mills, 69 Fed. 852; State v. Aloe, 152 
Mo. 466, 54 S. W. 494; Winnett v. Qasr 1 Neb. 817, 99 N. W. 681. That no tort 
is involved in such cases as Fletcher ». — see 2 CooLey, Torts, 3 ed. 626 ff. 

5 2 Ld. Raym. 938, 950. 

us This is well put in Winnett v. iain 71 Neb. 817, 825, 99 N. W. 681: “We do 
not overlook the fact that primary elections have become the subject of legislative regu- 
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The subject of equitable relief against defamation and injuries 
to personality is beset with inherent difficulties quite apart from 
those raised unnecessarily by the current of dictum since Gee v. 
Pritchard. Relief against defamation involves the limits of freedom 
of publication and the policy of trial by jury in cases of libel. Relief 
against injury to privacy and related wrongs involves unsettled 
questions as to the existence and scope of the legal right. Many of 
the difficulties growing out of the need of balancing conflicting in- 
terests and the practical limitations upon securing interests of per- 
sonality through legal machinery, which make the law cautious 
and bring about a back-handed protection of personality by “para- 
sitic damages,”’ "” operate to produce a similar halting and oblique 
course in equity. Equitable protection of personality against injuries 
to social and political relations involves danger of undue meddling 
with the internal concerns of social, political, and religious organi- 
zations. But we have proceeded long enough upon fictions and 
“technical bases”’ of jurisdiction. A century of judicial experience 
since the cautious dicta and bold action of Lord Eldon in Gee v. 
Pritchard has taught us much. More is to be gained by perceiving 
critically the interests to be secured and the conflicting interests to 


be balanced against them, by looking the difficulties squarely in 
the face and by determining what may be done to secure and pro- 
tect individual personality in view of the difficulties, than by con- 
tinued lip service to a doctrine laid down only to be evaded. 


Roscoe Pound. 


Harvarp Law ScHOOL. 





lation, and it may be conceded that each member of a political party has a right to a 
voice in such primaries, and to seek nomination for public office at the hands of his 
party. But when he is denied these rights, or unreasonably hampered in their exercise, 
he must look to some other source than a court of equity for redress. To hold other- 
wise would establish what could not but prove a most mischievous precedent, and. 
would be a long step in the direction of making a court of equity a committee on cre- 
dentials, and the final arbitrator between contesting delegations in political conven- 
tions. The voters themselves are competent to deal with such matters without the 
guiding hand of the chancellor, and it will make for their independence, self reliance and 
ability for self-government, to permit them to do so. It is true, they may make mistakes, 
but courts themselves have been known to err.” 
17 See my paper, Interests of Personality, 28 Harv. L. Rev. 343, 359 f., 454 ff. 





CONSTITUTIONAL OPINIONS OF JUSTICE HOLMES 683 


THE CONSTITUTIONAL OPINIONS OF 
JUSTICE HOLMES 


ALLED upon late in life to teach constitutional law, a great 
teacher of property law, after a brief trial, gave it up in despair 
on the ground that constitutional law “was not law at all, but 
politics.” John Chipman Gray was right — if his norm of law was 
the rule against perpetuities; not, however, if we concede it to be 
the law’s province also to settle controversies that involve more 
complex interests, permitting of flexibility in application to make the 
necessary accommodation to the diversities and changes in the facts 
of life. We find a growing extension of this sphere of law, a grad- 
ual displacement of force by law, bringing not only the peaceful 
settlement of controversies as isolated instances, each on its own 
bottom, but settlement based on certain common considerations 
beyond the mere avoidance of force.1_ Undoubtedly, such a field 
of law by the very nature of the issues sought to be settled, by reason 
of the interests sought to be enforced, leaves wider scope and calls 
for the exercise of a broader experience than the familiar domains of 
the common law. Such, in effect, has been that body of decisions 
contained in the two hundred and forty volumes of United States Re- 
ports which we call American Constitutional Law. To be sure we are 
in the field of greatest flexibility. Undoubtedly the Constitution is 
what the Supreme Court interprets it to be — and constitutional in- 
terpretation inescapably opens a Pandora’s box of difficulties. But 
there are differences between this body of constitutional decisions 
and the judgments of a Kadi or the foreign policies of a Secretary 
of State. Just these differences entitle the decisions to be called 
law. But the necessary flexibility makes the personality of the 
justices so much more important in their decisions on constitutional 
law than in questions of property or corporation law. 
There is thus marked opportunity for individual influence in the 
collective judgment which a Marshall exercised. Of course he did 





1 See, for instance, the line of thought opened up by Mr. Justice Higgins in 
‘**’‘A New Province for Law and Order,” 29 Harv. L. REv. 13. 
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not attain single-handed, and we know that among his associates 
were probably two men of more commanding equipment as common 
law lawyers. But it is to Marshall that we owe the foundations of 
our national power as they were laid. From Marshall’s days, 
except for an occasional flurry, there is a comparatively quiescent 
period in constitutional law until the acute, and growingly acute, 
issues of the last thirty years reflected themselves more intensely 
in legislation. This brought sharp contests before the Supreme 
Court. Two issues mainly concerned the Court: the scope of the 
power of Congress over Commerce, and the new limitations placed 
upon the states by the Fourteenth Amendment. The Commerce 
clause had been largely a slumbering power until the Interstate 
Commerce Act and the Sherman Law, and, more particularly, the 
legislation since 1906, brought its intensive application into con- 
stant question and resistance. In a series of important litigations 
there was pressed for decision, not only invalidity of State legisla- 
tion as an encroachment upon the Federal power, but, even more, the 
affirmative exercise of the Federal power, rendered significant and 
detailed because of the pervasive aspect of modern commerce. The 
second class of cases involved the whole brood of questions arising 
from the new power of negation of the Federal Constitution over 
State action. 

Mr. Justice Holmes came to the Supreme Court at this period of 
legislative exuberance, marking a broad extension of governmental 
activities both in Nation and States. There was thus presented to 
the Court in greater volume and with unparalleled intensity, the 
determination of the powers of the Nation and of the State, and a 
delimitation of the field between them — questions whose decision 
probably touched the public at once more widely and more imme- 
diately than any issues at any previous stage of the Court’s history. 
On both these two basic problems of constitutional law — the power 
of the States and the power of the Nation — Mr. Justice Holmes’s 
influence has been steady and consistent and growing. His opinions 
form a coherent body of constitutional law, and their effect upon the 
development of the law is the outstanding characteristic of consti- 
tutional history in the last decade. 

In our days, as in Marshall’s, the issues before the Court have ne- 
cessitated not merely an interpretation of this or that specific clause 
of the Constitution, but an inquiry into the fundamental attitude 
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toward the Constitution and a conscious realization of the function 
of the Court as its interpreter. Marshall’s great major premise 
was that “‘it is @ constitution we are expounding.” That was the 
background against which he projected every inquiry as to specific 
power or specific limitation. With that as a starting point, with 
the recognition, not as an arid bit of intellectualism but enforced 
with emotional drive, that the Constitution deals with great govern- 
mental powers to be exercised to great public ends, he went far 
toward erecting the structure within which the national spirit could 
freely move and flourish. Like all truths, Marshall’s great canons 
had to be revivified by new demands that were made upon them by 
a new generation. Constant resort to the reviewing power of the 
Court based on claims that acts of legislatures or Congress tran- 
scended constitutional limitations, called again for a major premise 
as to the scope of the instrument which the Court must construe 
and the right attitude of the Court in its interpretative function. 
There always is a starting point in such questions, however inar- 
ticulate or even unconscious. What the pressure of new legisla- 
tion demanded was a conscious re-examination of the starting 
point, of a vigorous realization of the scope and purpose of constitu- 
tional law, an analysis of the realistic issues in any given constitu- 
tional question. In a time of legislative activity, in a period of es- 
pecial unrest in the law, signifying an absorption of new facts and 
changing social conceptions,” the starting point must be a conscious 
one, lest power and policy be unconsciously confused. 

Mr. Justice Holmes has recalled us to the traditions of Marshall, 
that it is a Constitution we are expounding, and not a detached doc- 
ument inviting scholastic dialectics. To him the Constitution is a 
means of ordering the life of a young nation, having its roots in the 
past — “‘continuity with the past is not a duty but a necessity” — 
and intended for the unknown future. Intentionally, therefore, it 
was bounded with outlines not sharp and contemporary, but per- 
mitting of increasing definiteness through experience. 


“The provisions of the Constitution are not mathematical formulas 
having their essence in their form; they are organic living institutions 





2 See Dean Pound’s various papers, particularly, “Do we need a Philosophy of 
Law?” 5 Cot. L. REv. 339; ‘‘ Common Law and Legislation,” 21 Harv. L. REv. 383; 
“* Mechanical Jurisprudence,” 8 Cox. L. REv. 605; “ The Scope and Purpose of Socio- 
logical Jurisprudence,” 24 Harv. L. REv. 591; 25 ibid. 489. 
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transplanted from English soil. Their significance is vital not formal; 
it is to be gathered not simply by taking the words and a dictionary, but 
by considering their origin and the line of their growth.” ® 


He has ever been keenly conscious of the delicacy involved in re- 
viewing other men’s judgment not as to its wisdom but as to their 
right to entertain the reasonableness of its wisdom. We touch here 
the most sensitive spot in our constitutional system: that its suc- 
cessful working calls for minds of extraordinary intellectual disin- 
terestedness and penetration lest limitations in personal experience 
and imagination be interpreted, however conscientiously or un- 
consciously, as constitutional limitations. When regard is had 
to the complexities of modern society and the necessary specializa- 
tion and narrowness of individual experience, the need for tolerance 
and objectivity in realizing, and then respecting, the validity of the 
experience and beliefs of others, becomes one of the most dynamic 
factors in the actual disposition of concrete cases. 


“Great constitutional provisions must be administered with caution. 
Some play must be allowed for the joints of the machine, and it must be 
remembered that legislatures are ultimate guardians of the liberties and 
welfare of the people in quite as great a degree as the courts.” 4 

“While the courts must exercise a judgment of their own, it by no 
means is true that every law is void which may seem to the judges who 
pass upon it excessive, unsuited to its ostensible end, or based upon con- 
ceptions of morality with which they disagree. Considerable latitude 
must be allowed for differences of view as well as for possible peculiar 
conditions which this court can know but imperfectly, if at all. Other- 
wise a constitution, instead of embodying only fundamental rules of 
right, as generally understood by all English-speaking communities, 
would become the partisan of a particular set of ethical or economical 
opinions, which by no means are held semper ubique et ab omnibus.” ® 


Therefore, except in the case of a few specific constitutional pro- 
hibitions (for that very reason rarely called into question), we are 
at once in a different atmosphere of approach from the rigid and the 
absolute. We are in a field where general principles are recog- 
nized but settle few controversies. Claim or denial of governmental 
power, of ‘“‘individual rights,’”’ reveal themselves not as logical an- 





’ Gompers v. United States, 233 U. S. 604, 610. 
4 Missouri, Texas and Kansas Ry. v. May, 194 U. S. 267, 270. 
5 Otis v. Parker, 187 U. S. 606, 608-9. 
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titheses, but as demands of clashing “‘rights,” of matters of more 
or less, of questions of degree. 


“General propositions do not decide concrete cases. The decision will 
depend on a judgment or intuition more subtle than any articulate major 
premise.” 

“As in other cases where a broad distinction is admitted, it ultimately 
becomes necessary to draw a line, and the determination of the precise 
place for that line in nice cases always seems somewhat technical, but 
still the line must be drawn.” ? 


This by no means implies a crude empiricism. True, judgment, 
conscious or inert, enters. Choice must be exercised. The choice 
is not, however, capricious; it involves judgment between defined 
claims, each of recognized validity, each with a pedigree of its own, 
but all of which necessarily cannot be satisfied completely. 


“ All rights tend to declare themselves absolute to their logical extreme. 
Yet all in fact are limited by the neighborhood of principles of policy 
which are other than those on which the particular right is founded, and 
which become strong enough to hold their own when a certain point is 
reached. The limits set to property by other public interests present 
themselves as a branch of what is called the police power of the State. 
The boundary at which the conflicting interests balance cannot be de- 
termined by any general formula in advance, but points in the line, or help- 
ing to establish it, are fixed by decisions that this or that concrete case 
falls on the nearer or farther side. For instance, the police power may 
limit the height of buildings, in a city, without compensation. To that 
extent it cuts down what otherwise would be the rights of property. But 
if it should attempt to limit the height so far as to make an ordinary build- 
ing lot wholly useless, the rights of property would prevail over the other 
public interest, and the police power would fail. To set such a limit would 
need compensation and the power of eminent domain.” ® 





® Lochner v. New York, 198 U. S. 45, 76. 

7 Ellis v. United States, 206 U. S. 246, 260. 

The recognition of differences of degree in the whole development of the law is most 
luminously put in the following passage: “I do not think we need trouble ourselves 
with the thought that my view depends upon differences of degree. The whole law does 
so as soon as it is civilized. See Nash v. United States, 229 U. S. 373, 376, 377. Negli- 
gence is all degree — that of the defendant here degree of the nicest sort; and between 
the variations according to distance that I suppose to exist and the simple universality 
of the rules in the Twelve Tables or the Leges Barbarorum, there lies the culture of two 
thousand years.” — Leroy Fibre Co. v. Chicago, Milwaukee & St. Paul Ry., 232 U. S. 
340, 354. 

8 Hudson County Water Co. ». McCarter, 209 U. S. 349, 355-6. 
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Thus, while Mr. Justice Holmes has expounded the philosophy 
of differences of degree and applied it in a variety of cases, he has 
been alert to demand a telling difference upon which a distinction 


can be predicated. A neat instance is his dissenting opinion in 
Haddock v. Haddock. 


“T am the last man in the world to quarrel with a distinction simply 
because it is one of degree. Most distinctions, in my opinion, are of that 
sort, and none are the worse for it. But the line which is drawn must be 
justified by the fact that it is a little nearer than the nearest opposing 
case to one pole of an admitted antithesis. When a crime is made bur- 
glary by the fact that it was committed thirty seconds after one hour 
after sunset, ascertained according to mean time in the place of the act, 
to take an example from Massachusetts (R. L. c. 219, sec. 10), the act 
is a little nearer to midnight than if it had been committed one minute 
earlier, and no one denies that there is a difference between night and day. 
The fixing of a point when day ends is made inevitable by the admission 
of that difference. But I can find no basis for giving a greater jurisdiction 
to the courts of the husband’s domicil when the married pair happens 
to have resided there a month, even if with intent to make it a permanent 
abode, than if they had not lived there at all.” ® 


This, in brief, is the attitude in which and the technique with 
which Mr. Justice Holmes approaches the solution of specific 
questions in the two great active fields of constitutional law: the 
Commerce Clause and the Fourteenth Amendment. 

Just as the needs of commerce among the several states furnished 
the great centripetal force in the establishment of the Nation, so the 
Commerce Clause has now become the most important national- 
izing agency of the Federal Government. Mr. Justice Holmes has 
at once applied this power with unimpaired depth and breadth, and 
affirmed the true basis of its need to-day no less than in 1789. 


“T do not think the United States would come to an end if we lost our 
power to declare an Act of Congress void. I do think the Union would 
be imperiled if we could not make that declaration as to the laws of the 
several States. For one in my place sees how often a local policy prevails 
with those who are not trained to national views, and how often action 
is taken that embodies what the Commerce Clause was meant to end.” 





® Haddock v. Haddock, 201 U. S. 562, 631-2. 
10 “ Law and the Court,” Speech at a dinner of the Harvard Law School Association 
of New York on Feb. 15, 1913, from SPEECHES by Oliver Wendell Holmes, 98, 102. 
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He has sought to enforce the power of commerce among the states 
with depth and breadth because to him such “commerce is not a 
technical legal conception, but a practical one drawn from the 
course of business.” That interstate commerce is a practical 
conception he recognizes in its practical implications. Thus, com- 
merce means, not only transportation, not only control over the in- 
strumentalities of transportation, but the human relations involved 
in commerce. They present some of the acutest problems of com- 
merce. Therefore, insisting in himself as he does in others on the 
need ‘“‘to think things instead of words,” in one of his memorable 
opinions, against the majority of the Court, he asserted the power 
of Congress to legislate in regard to the industrial relations on inter- 
state railroads as a means of securing industrial peace. 


“Tt cannot be doubted that to prevent strikes, and, so far as possible, 
to foster its scheme of arbitration, it might be deemed by Congress an 
important point of policy, and I think it impossible to say that Congress 
might not reasonably think that the provision in question would help a 
good deal to carry its policy along. But suppose the only effect really 
were to tend to bring about the complete unionizing of such railroad 
laborers as Congress can deal with, I think that object alone would justify 
the act. I quite agree that the question what and how much good labor 
unions do, is one on which intelligent people may differ, —I think that 
laboring men sometimes attribute to them advantages, as many attribute 
to combinations of capital disadvantages, that really are due to economic 
conditions of a far wider and deeper kind — but I could not pronounce it 
unwarranted if Congress should decide that to foster a strong union was 
for the best interest, not only of the men, but’of the railroads and the 
country at large.” ” 


The extension of interstate commerce through modern inven- 
tions, the overwhelming field which it has absorbed, are obvious. 
Logically, there is no limit to the interrelation of national com- 
merce and the activities of men in the separate States. But 
the main ends of our dual system of States and Nation here, too, 
call for adjustment, and logic cannot hold sterile sway. 


“In modern societies every part is related so organically to every 
other, that what affects any portion must be felt more or less by all the 





1 Swift v. United States, 196 U. S. 375, 398. 
2 Adair v. United States, 208 U. S. 161, 191-2. Cf. Mr. Justice Higgins in 29 
Harv. L. REv. 13, 23 ff. 
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rest. Therefore, unless everything is to be forbidden and legislation is to 
come to a stop, it is not enough to show that, in the working of a statute, 
there is some tendency, logically discernible, to interfere with commerce 
or existing contracts.” 


Therefore distinctions have to be made and “even nice distinc- 
tions are to be expected.” * But the Federal power must be dom- 
inantly left unimpaired and a State cannot defeat the withdrawal 
of national commerce from State tampering “by invoking the con- 
venient apologetics of the police power.” » 

Thus far as to the great Federal power which indirectly limits 
State activity. In its negative prohibitions the Constitution is a 
denial of State action as such. When the Fourteenth Amendment 
first came before the Court in the Slaughterhouse Cases,’ the four 
dissenting justices, under the lead of Mr. Justice Field, sought to 
pour into the general words of the Due Process Clause the eighteenth 
century ‘“‘law of nature” philosophy. This attempt gradually pre- 
vailed and Mr. Justice Field’s dissent in effect established itself as 
the prevailing opinion of the Supreme Court.!” In Allgeyer v. 
Louisiana,'* we reach the crest of the wave. The break comes with 
the Lochner case. Mr. Justice Holmes has given us the explana- 
tion for this attempt to make a permanent prohibition of a tem- 


porary theory. 


“Tt is a misfortune if a judge reads his conscious or unconscious sym- 
pathy with one side or the other prematurely into the law, and forgets 
that what seem to him to be first principles are believed by half his fel- 
low men to be wrong. I think that we have suffered from this misfortune, 
in State courts at least, and that this is another and very important truth 
to be extracted from the popular discontent. When twenty years ago a 
vague terror went over the earth and the word socialism began to be 
heard, I thought and still think that fear ?° was translated into doctrines 





18 Diamond Glue Co. v. United States Glue Co., 187 U. S. 611, 616. 

44 Galveston, etc. Ry. v. Texas, 210 U. S. 217, 225. 

1’ Kansas Southern Ry. v. Kaw Valley District, 233 U. S. 75, 79. 

16 16 Wall. (U. S.) 36. 

17 See Dean Pound, “Liberty of Contract,” 18 YALE L. J. 454, 470. 

18 165 U.S. 578. 

19 198 U. S. 45. 

20 That this fear has been an unconscious factor he has told us elsewhere: “When 
socialism first began to be talked about, the comfortable classes of the community 
were a good deal frightened. I suspect that this fear has influenced judicial action © 
both here and in England, yet it is certain that it is not a conscious factor in the de- 
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that had no proper place in the Constitution or the common law. Judges 
are apt to be naif, simple-minded men, and they need something of Me- 
phistopheles. We too need education in the obvious — to learn to tran- 
scend our own convictions and to leave room for much that we hold dear 
to be done away with short of revolution by the orderly change of law.” 4 


Against this subtle danger of the unconscious identification of 
personal views with constitutional sanction he has battled inces- 
santly. Enough is said if it is noted that the tide has turned. The 
turning point is the dissent in the Lochner case. It still needs to be 
quoted. 


“The Fourteenth Amendment does not enact Mr. Herbert Spencer’s 
Social Statics. . . . Some of these laws embody convictions or preju- 
dices which judges are likely to share. Some may not. But a consti- 
tution is not intended to embody a particular economic theory, whether 
of paternalism and the organic relation of the citizen to the State or of 
laissez faire. It is made for people of fundamentally differing views, and 
the accident of our finding certain opinions natural and familiar or novel 
and even shocking ought not to conclude our judgment upon the ques- 
tions whether statutes embodying them conflict with the Constitution 
of the United States.” 


His general attitude towards the Fourteenth Amendment at once 
reflects his whole point of view towards constitutional interpretation 
and is a clue to the hundreds of opinions in which it is applied. In 
all the variety of cases the opinions of Mr. Justice Holmes show the 
same realism, the same refusal to defeat life by formal logic, the same 
regard for local needs and local habits, the same deference to local 
knowledge. He recognizes that government necessarily means 
experimentation; and while the very essence of constitutional limi- 





cisions to which I refer. I think that something similar has led people who no longer 
hope to control the legislatures to look to the courts as expounders of the Constitu- 
tions, and that in some courts new principles have been discovered outside the bodies 
of those instruments, which may be generalized into acceptance of the economic doc- 
trines which prevailed about fifty years ago, and a wholesale prohibition of what a 
tribunal of lawyers does not think about right. I cannot but believe that if the training 
of lawyers led them habitually to consider more definitely and explicitly the social 
advantage on which the rule they lay down must be justified, they sometimes would 
hesitate where now they are confident, and see that really they were taking sides upon 
debatable and often burning questions.” ‘‘ The Path of the Law,” 10 Harv. L. REv. 457, 
467. 

21 SPEECHES by Oliver Wendell Holmes, “Law and the Court,” Speech at a dinner of 
the Harvard Law School Association of New York on Feb. 15, 1913, 98, 101-102. 

2 Lochner v. New York, 198 U. S. 45, 75-6. 
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tations is to confine the area of experimentation, the limitations 
are not self-defining, and they were intended to permit government. 
Necessarily, therefore, the door was not meant to be closed to trial 
and error. ‘‘Constitutional law, like any other mortal contrivance, 
has to take some chances.” * The ascertainment of the limitations 
must be, as recently put by Mr. Justice McKenna, through “a 
judgment from experience as against a judgment from specula- 
tion.” ** That means that opportunity must be allowed for vindi- 
cating reasonable belief by experience. 


“In answering that question we must be cautious about pressing the 
broad words of the Fourteenth Amendment to a drily logical extreme. 
Many laws which it would be vain to ask the court to overthrow could 
be shown, easily enough to transgress a scholastic interpretation of one 
or another of the great guarantees in the Bill of Rights. They more or 
less limit the liberty of the individual or they diminish property to a 
certain extent. We have few scientifically certain criteria of legislation, 
and as it often is difficult to mark the line where what is called the police 
power of the States is limited by the Constitution of the United States, 
judges should be slow to read into the latter a nolumus mutare as against 
the law-making power.” * 

“Again we cannot wholly neglect the long settled law and common 
understanding of a particular state in considering the plaintiff’s rights. 
We are bound to be very cautious in coming to the conclusion that the 
Fourteenth Amendment has upset what thus has been established and 
accepted for a long time. Even the incidents of ownership may be cut 
down by the peculiar laws and usages of a state.” * 

“Obviously the question so stated is one of local experience on which 
this court ought to be very slow to declare that the State Legislature was 
wrong in its facts. Adams v. Milwaukee, 228 U.S. 572, 583. If we might 
trust popular speech in some States it was right — but it is enough that 
this court has no such knowledge of local conditions as to be able to say 
that it was manifestly wrong.” ?’ 


“Tf the Fourteenth Amendment is not to be a greater hamper upon 
the established practices of the States in common with other govern- 
ments than I think was intended, they must be allowed a certain latitude 
in the minor adjustments of life, even though by their action the burdens 





% Blinn v. Nelson, 222 U.S. 1, 7. 

* Tanner »v. Little, Sup. Ct. Off., No. 224, decided March 6, 1916. 
% Noble State Bank v. Haskell, 219 U. S. 104, 110. 

% Otis Co. v. Ludlow Co., 201 U. S. 140, 154. 

27 Patsone v. Pennsylvania, 232 U. S. 138, 144-5. 
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of a part of the community are somewhat increased. The traditions and 
habits of centuries were not intended to be overthrown when that amend- 
ment was passed.” 


The application of the Fourteenth Amendment, as thus ap- 
proached, falls, broadly speaking, into four great classes of cases: 
legislation called forth by the modern industrial system, regulation 
of utilities, eminent domain, and taxation. As to each of these 
classes an illustration or two will have to suffice.2® To discuss Mr. 
Justice Holmes’s opinions is to string pearls. 

In industrial and social legislation the fighting, of course, has 
been around the conception of “‘liberty.”” Mr. Justice Holmes has 
been unswerving in his resistance to any doctrinaire interpretation. 
The effectiveness of his fight lies mostly in the acuteness with which 
he has disclosed when a claim is doctrinaire. Perception of the forces 
of modern society and persistent study of economics have enabled 
him to translate large words in terms of the realities of existence. 


“Tf Montana deems it advisable to put a lighter burden upon women 
than upon men with regard to an employment that our people commonly 
regard as more appropriate for the former, the Fourteenth Amendment 
does not interfere by creating a fictitious equality where there is a real 





28 Interstate Ry. Co. v. Massachusetts, 207 U. S. 79, 87. 

#9 Since his accession to the Supreme Court in 1902, Mr. Justice Holmes has written 
about 500 opinions; of these, about 200 involve constitutional law. In view of the in- 
crease of work before the Court in recent years, Mr. Justice Holmes has already partici- 
pated in decisions extending considerably over one-fifth in volume of the decisions of the 
Court since 1789. One is reminded of his remarks at a dinner given him by the Boston 
Bar when he became Chief Justice of the Massachusetts Supreme Court: “TI look into 
my book in which I keep a docket of the decisions of the full court which fall to me to 
write, and find about a thousand cases. A thousand cases, many of them upon trifling 
or transitory matters, to represent nearly half a lifetime! A thousand cases, when 
one would have liked to study to the bottom and to say his say on every question ~ 
which the law ever has presented, and then to go on and invent new problems which 
should be the test of doctrine, and then to generalize it all and write it in continuous, 
logical, philosophic exposition, setting forth the whole corpus with its roots in history 
and its justifications of expedience real or supposed! 

“Alas, gentlemen, that is life. I often imagine Shakespeare or Napoleon summing 
himself up and thinking: ‘Yes, I have written five thousand lines of solid gold and a 
good deal of padding — I, who would have covered the milky way with words which 
outshone the stars!’ ‘Yes, I beat the Austrians in Italy and elsewhere: I made a few 
brilliant campaigns, and I ended in middle life in a cul-de-sac — I, who had dreamed of 
a world monarchy and Asiatic power.’ We cannot live our dreams. We are lucky 
enough if we can give a sample of our best, and if in our hearts we can feel that it has 
been nobly done.” From SPEEcHEs by Oliver Wendell Holmes, Speech at a dinner given 
to Chief Justice Holmes by the Bar Association of Boston on March 7, 1900, 82, 83. 
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difference. The particular points at which that difference shall be em- 
phasized by legislation are largely in the power of the state.’ *° 

“In present conditions a workman not unnaturally may believe that 
only by belonging to a union can he secure a contract that shall be fair 
to him. Holden v. Hardy, 169 U.S. 366, 397; Chicago, Burlington & 
Quincy R. v. McGuire, 219 U. S. 549, 570. If that belief, whether 
right or wrong, may be held by a reasonable man, it seems to me that it 
may be enforced by law in order to establish the equality of position 
between the parties in which liberty of contract begins. Whether in the 
long run it is wise for the workingmen to enact legislation of this sort 
is not my concern, but I am strongly of opinion that there is nothing in 
the Constitution of the United States to prevent it, and that Adair v. 
United States, 208 U. S. 161, and Lochner v. New York, 198 U. S. 45, 
should be overruled.” * 

“Tf the legislature shares the now prevailing belief as to what is public 
policy and finds that a particular instrument of trade war is being used 
against that policy in certain cases, it may direct its law against what it 
deems the evil as it actually exists without covering the whole field of 
possible abuses, and it may do so none the less that the forbidden act 
does not differ in kind from those that are allowed... . 

“Tt might have been argued to the legislature with more force than it 
can be to us that recoupment in one place of losses in another is merely 
an instance of financial ability to compete. If the legislature thought 
that that particular manifestation of ability usually came from great cor- 
porations whose power it deemed excessive and for that reason did more 
harm than good in their State, and that there was no other case of fre- 
quent occurrence where the same could be said, we cannot review their 
economics or their facts.” * 


What makes these opinions significant beyond their immediate 
expression is that they come from a man who, as a judge, enforces 
statutes based upon economic theories which he does not share, 
and of whose efficacy in action he is sceptical.* The judicial func- 


tion here finds its highest exercise. . 
In the regulation of utilities we have an excellent illustration of 


the need of balancing interests and the delicacy of the task. Mr. 
Justice Holmes has both laid down the general considerations and 
illustrated their application. 





80 Quong Wing ». Kirkendall, 223 U. S. 59, 63. 

8. Coppage v. Kansas, 236 U. S. 1, 26-7. 

% Central Lumber Co. v. South Dakota, 226 U. S. 157, 160, 161. 

% (See, e. g., Dr. Miles Medical Co. v. Park & Sons, 220 U. S. 373, 411-412.) 
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“An adjustment of this sort under a power to regulate rates has to 
steer between Scylla and Charybdis. On the one side if the franchise is 
taken to mean that the most profitable return that could be got, free 
from competition, is protected by the Fourteenth Amendment, then the 
power to regulate is null. On the other hand if the power to regulate 
withdraws the protection of the Amendment altogether, then the property 
is naught. This is not a matter of economic theory, but of fair interpre- 
tation of a bargain. Neither extreme can have been meant. A midway 
between them must be hit.” ¥ 

“‘We express no opinion whether to cut this telephone company down 
to six per cent by legislation would or would not be confiscatory. But 
when it is remembered what clear evidence the court requires before it 
declares legislation otherwise valid void on this ground, and when it is 
considered how speculative every figure is that we have set down with 
delusive exactness, we are of opinion that the result is too near the divid- 
ing line not to make actual experiment necessary. The Master thought 
that the probable net income for the year that would suffer the greatest 
decrease would be 8.60 per cent on the values estimated by him. The 
Judge on assumptions to which we have stated our disagreement makes 
the present earnings 5+? per cent with a reduction by the ordinance to 
33%, per cent. The whole question is too much in the air for us to feel 
authorized to let the injunction stand.” * 


The cases arising under the power of eminent domain furnish a 
striking illustration of the element of relativity in constitutional 
law. It is settled that a State can take private property for “public 
purposes.” What is “a public purpose”? The Supreme Court has 
refused to allow the States to be fettered by formula on this subject. 
Time and place and local need as determined by the local legislature 
must govern. Mr. Justice Holmes the other day again gave point 
to these considerations in sustaining the growing control by States 
over water power. 


“Tn the organic relation of modern society it may sometimes be hard 
to draw the line that is supposed to limit the authority of the legislature 
to exercise or delegate the power of eminent domain. But to gather the 
streams from waste and to draw from them energy, labor without brains, 
and so to save mankind from toil that it can be spared, is to supply what, 
next to intellect, is the very foundation of all our achievements and all 
our welfare. If that purpose is not public we should be at a loss to say 





% Cedar Rapids Gas Co. v. Cedar Rapids, 223 U. S. 655-669. 
% Louisville ». Cumberland Tel. & Tel. Co., 225 U.S. 430, 436. 
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what is. The inadequacy of use by the general public as a universal test 
is established.” * 


One would expect Mr. Justice Holmes to allow no finicky or 
textual arguments to interpose the Constitution as a barrier to the 
States’ taxing power. In his opinions on taxation matters there is 
an amiable appreciation of the tantalizing difficulty of statesmen 
to make taxation in any form palatable. 


“Tn the first place it is said to be an arbitrary discrimination. This 
objection to a tax must be approached with the greatest caution. The 
general expression of the Amendment must not be allowed to upset 
familiar and long established methods and processes by a formal elabora- 
tion of rules which its words do not import. 

“ , . The inequality of the tax, so far as actual values are concerned, 
is manifest. But, here again equality in this sense has to yield to practical 
considerations and usage. There must be a fixed and indisputable mode 
of ascertaining a stamp tax. In another sense, moreover, tkere is equal- 
ity. When the taxes on two sales are equal the same number of shares 
is sold in each case; that is to say, the same privilege is used to the same 
extent. Valuation is not the only thing to be considered. As was pointed 
out by the Court of Appeals, the familiar stamp tax of two cents on 
checks, irrespective of amount, the poll tax of a fixed sum, irrespective 
of income or earning capacity, and many others, illustrate the necessity 
and practice of sometimes subsittuting count for weight.” *” 

“There is a look of logic when it is said that special assessments are 
founded on special benefits and that a law which makes it possible to 
assess beyond the amount of the special benefit attempts to rise above 
its source. But that mode of argument assumes an exactness in the 
premises which does not exist. The foundation of this familiar form of 
taxation is a question of theory. The amount of benefit which an im- 
provement will confer upon particular land, indeed whether it is a benefit 
at all, is a matter of forecast and estimate. In its general aspects at least 
it is peculiarly a thing to be decided by those who make the law. The 
result of the supposed constitutional principle is simply to shift the burden 
to a somewhat large taxing district, the municipality, and to disguise 
rather than to answer the theoretic doubt. It is dangerous to tie down 
legislatures too closely by judicial constructions not necessarily arising 
from the words of the Constitution. Particularly, as was intimated in 
Spencer v. Merchant, 125 U.S. 345, it is more important for this court to 





% Mt. Vernon Cotton Co. v. Alabama Power Co., 240 U. S. 30, 32. 
87 Hatch v. Reardon, 204 U. S. 152, 158, 159-60. 
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avoid extracting from the very general language of the Fourteenth Amend- 
ment a system of delusive exactness in order to destroy methods of tax- 
ation which were well known when that Amendment was adopted and 
which it is safe to say that no one then supposed would be disturbed.” ** 


Throughout, these opinions recognize the pressure of diverse in- 
terests of the State, the problems that confront the effort to com- 
pose those interests, and the fruitful recognition that the Constitu- 
tion was not meant to thwart such obligations of statesmanship. It 
‘is just this perception of statesmanship that is dominant. So, when 
the very foundation of the life of a State is challenged, when the 
trusteeship of the State in its natural resources is involved, we get 
at once an eloquent and profound support of such trusteeship. 


“ 
+ 


. it appears to us that few public interests are more obvious, in- 
disputable, and independent of particular theory than the interest of 
the public of a state to maintain the rivers that are wholly within it 
substantially undiminished, except by such drafts upon them as the 
guardian of the public welfare may permit for the purpose of turning 
them to a more perfect use. This public interest is omnipresent wherever 
there is a state, and grows more pressing as population grows. It is 
fundamental, and we are of opinion that the private property of riparian 
proprietors cannot be supposed to have deeper roots. Whether it be 
said that such an interest justifies the cutting down by statute without 
compensation, in the exercise of police power, of what otherwise would 
be private rights of property, or that apart from statute those rights 
do not go to the height of what the defendant seeks to do, the result is 
the same. But we agree with the New Jersey courts, and think it quite 
beyond any rational view of riparian rights that an agreement, of no 
matter what private owners, could sanction the diversion of an important 
stream outside the boundaries of the state in which it flows. The private 
right to appropriate is subject not only to the rights of lower owners but 
to the initial limitation that it may not substantially diminish one of 
the great foundations of public welfare and health. 

“We are of opinion, further, that the constitutional power of the state 





38 Louisville v. Barber Asphalt Co., 197 U. S. 430, 433-4. 

“Accidental inequality is one thing, intentional and systematic discrimination an- 
other.” First National Bank »v. Albright, 208 U. S. 548, 552. 

This leads him also to scrutinize shrewdly a contract of exemption from taxation: 

“The construction of the statute by the Court of Appeals although not conclusive 
upon its meaning as a contract is entitled to great deference and respect. As a literal 
interpretation it is undeniably correct, and we should not feel warranted in overruling 
it because of a certain perfume of general exemption,” Interborough Transit Co. ». 
Sohmer, 237 U. S. 276, 284. 
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to insist that its natural advantages shall remain unimpaired by its citizens 
is not dependent upon any nice estimate of the extent of present use or 
speculation as to future needs. The legal conception of the necessary 
is apt to be confined to somewhat rudimentary wants, and there are 
benefits from a great river that might escape a lawyer’s view. But the 
state is not to submit even to an aesthetic analysis. Any analysis may 
be inadequate. It finds itself in possession of what all admit to be a 
great public good, and what it has it may keep and give no one a reason 
for its will.” *® 


Only the shallow would attempt to put Mr. Justice Holmes in 
the shallow pigeonholes of classification. He has been imaginatively 
regardful of the sensibilities of the States, particularly in State con- 
troversies, and he has shown every deference, even as a matter of 
“equitable fitness or propriety,” “ to agencies of the States. In 
thus manifesting every rightful regard for self-reliant individual 
States, he to that extent only the more sought to maintain, so far 
as the judiciary plays a part, the full vigor of our dual system. 
From his opinions there emerges a conception of a Nation adequate 
to its great national duties and consisting of confederate States, in 
their turn possessed of dignity and power available for the diverse 
uses of civilized people. 

In their impact and sweep and fertile freshness, the opinions have 
been a superbly harmonious vehicle for the views which they em- 
body. It all seems so easy, — brilliant birds pulled from the magi- 
cian’s sleeve. It is the delusive ease of great effort and great art. 
He has told us that in deciding cases “‘one has to try to strike the 
jugular,” and his aim is sure. He has attained it, as only superlative 
work, no matter how great the genius, can be attained. “ The eter- 
nal effort of art, even the art of writing legal decisions, is to omit 
all but the essentials. ‘The point of contact’ is the formula, the 
place where the boy got his finger pinched; the rest of the 
machinery doesn’t matter.” So we see nothing of the detailed 
draughtsmanship. We get, like Corot’s pictures, “magisterial 
summaries.” 

We get more: we get the man. Law ever has been for him one of 
the forces of life, a part of it and contributing to it. Back of his 
approach to an obscure statute from Oklahoma or Maine we catch 





8° Hudson County Water Co. v. McCarter, 209 U. S. 349, 356-7. 
# Prentiss v. Atlantic Boat Line Co., 211 U. S. 210, 228. 
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a glimpse of his approach to life. That glimpse each must get and 
treasure for his own. For me, another artist unawares has expressed 
the clue: 


“Why is there a limited authority in institutions? Why are compro- 
mise and partial codperation practicable in society? Why is there some- 
times a right to revolution? Why is there sometimes a duty to loyalty? 
Because the whole transcendental philosophy, if made ultimate, is false, 
and nothing but a selfish perspective hypostasized; because the will is 
absolute neither in the individual nor in humanity; because nature is 
not a product of the mind, but on the contrary there is an external world, 
ages prior to any a priori idea of it, which the mind recognizes and feeds 
upon; because there is a steady human nature within us, which our 
moods and passions may wrong, but cannot annul; because there is no 
absolute imperative, but only the operation of instincts and interests 
more or less subject to discipline and mutual adjustment; and finally 
because life is a compromise, an incipient loose harmony between the 
passions of the soul and the forces of nature, forces which likewise gener- 
ate and protect the souls of other creatures, endowing them with powers 
of expression and self-assertion comparable to our own and with aims 
not less sweet and worthy in their own eyes; so that the quick and honest 
mind can not but practise courtesy in the universe, exercising its will 
without vehemence or forced assurance, judging with serenity, and in 
everything discarding the word absolute as the most false and the most 
odious of words.” “ 

Felix Frankfurter. 

Harvarp Law ScHOOL. 





41 George Santayana, “‘German Philosophy and Politics,” 12 J’L or Puit., PsycHot., 
ETC., 645, 649. 
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Note: Following is a list of constitutional decisions containing opinions by Mr. 
Justice Holmes, arranged according to topic: 


FOURTEENTH AMENDMENT 


Police Power: Social legislation, utility regulation, foreign corporations, 
procedural legislation, etc. 


Otis v. Parker, 187 U. S. 606; Brownfield v. South Carolina, 189 U. S. 426; Anglo 
American Co. v. Davis Co., No. 1, 191 U. S. 373; Same v. Same, No. 2, 191 U. S. 376; 
Rogers v. Alabama, 192 U. S. 226; Central Stockyards v. Louisville Ry., 192 U. S. 568; 
Rippey v. Texas, 193 U.S. 504; Missouri, Kansas & Texas Ry. v. May, 194 U. S. 267; 
Aikens v. Wisconsin, 195 U. S. 194; Lochner v. United States, 198 U. S. 45, 74 (dissent); 
C. B. & Q. Ry. v. Drainage Commissioners, 200 U. S. 561, 595 (dissent); Otis Co. ». 
Ludlow Co., 201 U. S. 140; Soper v. Lawrence Brothers Co., 201 U. S. 359; Rawlins ». 
Georgia, 201 U. S. 638; Cox v. Texas, 202 U.S. 446; National Council v. State Council, 
203 U.S. 151; Patterson v. Colorado, 205 U.S. 454; Interstate Ry. Co. v. Massachu- 
setts, 207 U. S. 79; Hudson County Water Co. v. McCarter, 209 U. S. 349; Moyer v. 
Peabody, 212 U.S. 78; Louisville Railroad Co. ». Central Stockyards Co., 212 U.S. 
132; Scott County Co. v. Hines, 215 U. S. 336; King v. West Virginia, 216 U. S. 
92; Laurel Hill Cemetery v. San Francisco, 216 U. S. 358; Northern Pacific Ry. ». 
North Dakota, 216 U.S. 579; Standard Oil v. Tennessee, 217 U. S. 413; Noble State 
Bank v. Haskell, 219 U. S. 104; Assaria State Bank v. Dolley, 219 U. S. 121; Engel ». 
O’Malley, 219 U. S. 128; Sperry & Hutchinson Co. v. Rhodes, 220 U. S. 502; Blinn ». 
Nelson, 222 U.S. 1; Quong Wing 2. Kirkendall, 223 U.S. 59; Collins v. Texas, 223 U.S. 
288; Cedar Rapids Co. v. Cedar Rapids, 223 U.S. 655; Western Union Tel. Co. v. Rich- 
mond, 224 U. S. 160; Louisville v. Cumberland Tel. & Tel: Co., 225 U. S. 430; Central 
Lumber Co. v. South Dakota, 226 U. S. 157; Abilene Bank v. Dolley, 228 U.S. 1; Ma- 
dera Water Works v. Madera, 228 U. S. 454; Seattle, Renton & So. Ry. v. Linhoff, 231 
U. S. 568; Hobbs v. Head & Dowst Co., 231 U. S. 692; Bacon v. Rutland Co., 232 
U. S. 134; Patsone v. Pennsylvania, 232 U. S. 138; Chicago, Milwaukee Ry. Co. ». 
Polt, 232 U. S. 165; San Joaquin Co. v. Stanislaus County, 233 U. S. 454; Smith ». 
Texas, 233 U. S. 630 (dissent); International Harvester v. Kentucky, 234 U. S. 217; 
Keokee Coke Co. v. Taylor, 234 U.S. 224; Willoughby v. Chicago, 235 U.S. 45; Cop- 
page v. Kansas, 236 U. S. 1, 26 (dissent); Grant Timber Co. ». Gray, 236 U.S. 133; 
Fox v. Washington, 236 U.S. 273; Frank ». Magnum, 237 U. S. 309, 345 (dissent). 


Taxation 


Blackstone v. Miller, 188 U. S. 189; Kidd v. Alabama, 188 U.S. 730; San Diego Co. 
v. Jasper, 189 U.S. 439; Missouri v. Dockery, 191 U. S. 165; Fargo v. Hart, 193 U. S. 
490; Wright v. Louisville & Nashville R. Co., 195 U. S. 219; Seattle v. Kelleher, 195 
U.S. 351; Coulter v. Louisville & Nashville R. Co., 196 U.S. 599; Louisville & Nash- 
ville R. Co. ». Barber Asphalt Co., 197 U. S. 430; Savannah Ry. v. Savannah, 198 
U.S. 392; Union Transit Co. v. Kentucky, 199 U. S. 194, 211 (dissent); Carroll v. Green- 
wich Insurance Co., 199 U. S. 401; Minnesota Iron Co. v. Kline, 199 U. S. 593; New 
York Central R. v. Miller, 202 U. S. 584; Hatch v. Reardon, 204 U.S. 152; C. B. &Q. 
Ry. Co. v. Babcock, 204 U. S. 585; Martin v. District of Columbia, 205 U. S. 135; 
Chanler v. Kelsey, 205 U. S. 466, 479 (dissent); Copper Queen Mining Co. v. Arizona 
Board, 206 U. S. 474; Raymond ». Chicago Traction Co., 207 U. S. 20, 40 (dissent); 
First National v. Albright, 208 U.S. 548; Paddell ». New York, 211 U. S. 446; Selliger 
v. Kentucky, 213 U.S. 200; Southern Railway Co. v. Greene, 216 U.S. 400; Louisville 
& Nashville R. Co. ». Gaston, 216 U. S. 418; Assessors v. New York Life Insurance 
Co., 216 U. S. 517; Hammond Packing Co. ». Montana, 233 U. S. 331; Wheeler v. 
New York, 233 U.S. 434; Pullman Co. v. Knott, 235 U.S. 23; Equitable Life Society 
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v. Pennsylvania, 238 U.S. 143; Bi Metallic Co. 9. Board, 239 U.S. 441; Gas Realty 
Co. v. Schneider Co., 240 U.S. 55. 


Eminent Domain 


Strickley v. Highland Boy Co., 200 U. S. 527; West Chicago R. Co. v. Chicago, 201 
U. S. 506 (concurring); Boston Chamber of Commerce v. Boston, 217 U. S. 189; Mc- 
Govern v. New York, 229 U.S. 363; New York v. Sage, 239 U.S. 57; Mt. Vernon Cot- 
ton Co. v. Alabama, 240 U. S. 3o. 


COMMERCE CLAUSE 


Diamond Glue Co. v. U.S. Glue Co., 187 U.S. 611; Hanley v. Kansas City Ry. Co., 
187 U. S. 617; Pullman Co. ». Adams, 189 U. S. 420; Knoxville Water Co. v. Knoxville, 
189 U. S. 434; Northern Securities Case, 193 U. S. 197, 400; Swift & Co. v. United 
States, 196 U. S. 375; Chattanooga Co. v. Atlanta, 203 U. S. 390; Rearick v. Pennsyl- 
vania, 203 U. S. 507; The Employer’s Liability Case, 207 U. S. 463, 541 (dissent); 
Adair ». United States, 208 U. S. 161, 190 (dissent); Galveston Ry. Co. v. Texas, 210 
U. S. 217; Missouri Pacific Ry. v. Larabee Mills, 211 U. S. 612 (concurring); Keller ». 
United States, 213 U. S. 138, 149 (dissent); Western Union v. Kansas, 216 U. S. 1, 52 
(dissent); Pullman Co. v. Kansas, 216 U.S. 56, 75; Standard Oil Co. v. Tennessee, 217 
U. S. 413; Southern Ry. v. King, 217 U. S. 524, 537 (dissent); Dozier v. Alabama, 218 
U.S. 124; Engel v. O’Malley, 219 U. S. 128; Oklahoma v. Wells Fargo & Co., 223 U.S. 
298; Western Union Tel. Co. v. Richmond, 224 U.S. 160; Southern Railway »v. Burling- 
ton Lumber Co., 225 U. S. 99; Darnell v. Indiana, 226 U. S. 390; Kansas City Ry. ». 
Kaw District, 233 U.S. 75; Western Union Tel. Co. v. Brown, 234 U.S. 542; Pipe Line 
Cases, 234 U.S. 548; United States v. Portale, 235 U.S. 27; Davis». Virginia, 236 U.S. 
697; Charleston & Car R. R. v. Varnville Co., 237 U. S. 597. 


FIFTH AMENDMENT 


United States v. Sing Tuck, 194 U. S. 161; Kepner v. United States, 195 U. S. 100, ~ 
134 (dissent); United States v. Ju Toy, 198 U. S. 253; Chin Yow ». United States, 208 
U.S. 8; Matter of Moran, 203 U. S. 96; Ellis v. United States, 206 U. S. 246; Paraiso 
v. United States, 207 U. S. 368; Adair v. United States, 208 U. S. 161, 190 (dissent); 
Keller v. United States, 213 U. S. 138, 149 (dissent); Weems v. United States, 217 U. S. 
349, 413 (dissent); Holt v. United States, 218 U.S. 245; Matter of Harris, Bankrupt, 
221 U.S. 274; Hyde v. United States, 225 U. S. 347, 384 (dissent); Breese & Dickerson 
v. United States, 226 U.S. 1; Heike v. United States, 227 U. S. 131; Johnson v. United 
States, 228 U. S. 457; Tiaco v. Forbes, 228 U. S. 549; Norfolk & Western Ry. Co. ». 
Dixie Co., 228 U. S. 593; Nash v. United States, 229 U. S. 373; Herbert v. Bicknell 
233 U.S. 70; Gompers v. United States, 233 U. S. 604; Pipe Line Cases, 234 U. S. 548; 
United States v. Portale, 235 U.S. 27; Brown v. Elliott, 225 U. S. 392, 402 (dissent). 


IMPAIRMENT OF OBLIGATION OF CONTRACT 


Diamond Glue Co. ». United States Glue Co., 187 U. S. 611; Knoxville Water Co. 
v. Knoxville, 189 U.S. 434; Dawson ». Columbia Trust Co., 197 U. S. 178; Muhlker 2. 
Harlem R. R. Co., 197 U. S. 544, 571 (dissent); Savannah Ry. v. Savannah, 198 U. S. 
392; Tampa Co. v, Tampa, 199 U. S. 241; National Council v. State Council, 203 U. S. 
151; Kuhn ». Fairmont Coal Co., 215 U. S. 349, 370 (dissent); Arkansas Ry. Co. ». 
Louisiana & Arkansas Ry., 218 U. S. 431; Fisher ». New Orleans, 218 U. S. 438; Calder 
v. Michigan, 218 U.S. 591; Cedar Rapids Gas Co. v. Cedar Rapids, 223 U. S. 655; Po- 
mona v. Sunset Tel. Co., 224 U. S. 330; Murray ». Pocatello, 226 U. S. 318; Pittsburgh 
Steel Co. v. Baltimore Eq. Society, 226 U. S. 455; Madera Water Works ». Madera, 
228 U.S. 454; Trimble v. City of Seattle, 231 U. S. 683; Hobbs ». Head & Dowst Co., 
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231 U. S. 692; Alabama ». Schmidt, 232 U. S. 168; Interborough Transit ». Sohmer, 
237 U.S. 276. 


DEPRIVATION OF PRIVILEGES AND IMMUNITIES 
(OTHER THAN V AND XIV AMENDMENTS) 


Madisonville Traction Co. v. St. Bernard Co., 196 U. S. 239, 257 (dissent); Chambers 
v. Baltimore & Ohio Railroad, 207 U. S. 142, 151 (concurring); Flaherty ». Hanson, 215 
U. S. 515, 527 (dissent); United States v. Moseley, 238 U. S. 383. 


ADMIRALTY 
The Blackheath, 195 U. S. 361; The Hamilton, 207 U. S. 398. 


PATENT AND COPYRIGHT 


Bleistein v. Donaldson Lithographing Co., 188 U.S. 239; Kalem Co. v. Harper Bros., 
222 U.S. 55. 


SEPARATION OF POWERS 


James v. Appel, 192 U. S. 129; Prentiss v. Atlantic Coast Line, 211 U. S. 210. 


SUITS BETWEEN OR BY STATES 


Missouri 2. Illinois, 200 U. S. 496; Georgia v. Tennessee Copper Co., 206 U. S. 230; 
Missouri v. Kansas, 213 U. S. 78; Virginia v. West Virginia, 220 U. S. 1; Virginia ». 
West Virginia, 222 U. S. 17. 


FULL FAITH AND CREDIT CLAUSE 


German Savings Bank v. Dormitzer, 192 U. S. 125; Jaster v. Currie, 198 U. S. 144; 
Louisville & Nashville Ry. Co. v. Deer, 200 U. S. 176; Haddock v. Haddock, 201 U. S. 
562, 628 (dissent); Northern Assurance Co. v. Grand View Ass’n, 203 U.S. 106; Faunt- 
leroy v. Lum, 10 U. S. 230; Bagley v. General Fire Extinguisher Co., 212 U. S. 477; 
Fall v. Eastin, 215 U.S. 1, 14 (concurring); Michigan Trust Co. v. Ferry, 228 U.S. 347; 
Burbank »v. Ernst, 232 U. S. 162; Hodd v. McGehee, 237 U. S. 611. 


MISCELLANEOUS CASES 


Battle ». United States, 209 U. S. 36 (prohibition of bribery); Selliger ». Kentucky, 
213 U. S. 200 (export clause, art. 1, sec. 10); Flaherty v. Hanson, 215 U.S. 515, 527 
(dissent — impairment of federal taxing power); Strassheim v. Daily, 221 U. S. 280 
(state rendition); Glucksman »v. Henkel, 221 U. S. 508 (extradition); Abilene Na- 
tional Bank v. Dolley, 228 U. S. 1 (state restrictions against national banks); Kener ». 
La Grange Mills, 231 U. S. 215 (bankruptcy); Bailey.v. Alabama, 219 U. S. 219, 245 
(dissent — Thirteenth Amendment). 
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EDITORIAL 


THE contributions gathered together in this issue of the REVIEW are 
offered as a tribute to Mr. Justice Holmes, on the happy occasion of his 
seventy-fifth birthday. That English, European, and American jurists 
should join this tribute, despite the sorrows and distractions of the great 
war, shows how deeply the legal philosophy of the civilized world feels 
itself indebted to him. In England and on the Continent, his immortal 
book, “‘ The Common Law,” has already brought him renown beyond that 
of any American jurist since Story. To Americans, perhaps, the creative 
labor of his twenty years on the bench, woven permanently into the 
fabric of our common law, a part of our life and of the life of coming 
generations, presents an even greater claim to gratitude and admiration. 

Those who have been connected with the Harvard Law School have 
always felt a peculiar bond of friendship for Justice Holmes. As a stu- 
dent at the School, as teacher and lecturer, as president of the Harvard 
Law School Association, as an intimate friend and associate of the men 
whose names make up the history of the School, he has himself been 





704 HARVARD LAW REVIEW 


no small factor in its growth and progress. To many a student his 
luminous opinions, with their freshness and liberality of view, and their 
background of culture and philosophy, have given the first real apprecia- 
tion of law as a genuine human science. To Oliver Wendell Holmes, 
LL.B. ’66, judge, jurist, and philosopher, the Editors of the HarvarD 
Law REvIEW gratefully dedicate this number. 





